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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  280 

[Docket  No.  R-88-1403;  FR-2478] 

Nehemiah  Housing  Opportunity  Grants 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  proposed  rulemaking. 

summary:  Title  VI  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5, 
1988)  (the  Act)  establishes  the  Nehemiah 
Housing  Opportunity  Grants  Program 
(NHOP).  Title  VI  authorizes  HUD  to 
make  grants  to  nonprofit  organizations 
to  enable  them  to  provide  loans  to 
families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program.  The  loans  to  the 
family:  May  not  exceed  $15,000;  bear  no 
interest;  are  secured  by  a  second 
mortgage  held  by  the  Secretary;  and  are 
repayable  to  the  Secretary  upon  the 
sale,  lease  or  transfer  of  the  property. 
This  Notice  announces  the  proposed 
rules  to  govern  the  NHOP  program. 
date:  Comments  are  due  January  9, 

1989. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 
Morris  Carter,  Director,  Single  Family 
Development  Division,  Office  of  Insured 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  (202)  755-6720.  Hearing 
or  speech-impaired  individuals  may  call 
HUD’s  TDD  number  (202)  426-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION.  The 

information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980.  No 


person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street, 
SW.,  Room  10278,  Washington,  DC 
20410  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington 
DC  20503. 

I.  Background 

On  February  5, 1988,  President  Reagan 
approved  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242)(the  Act).  Title  VI  of  the  Act 
establishes  die  Nehemiah  Housing 
Opportunity  Grants  Program  (NHOP). 
Under  NHOP,  HUD  is  authorized  to 
make  grants  to  nonprofit  organizations 
to  enable  them  to  provide  loans  to 
families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program. 

The  purposes  of  NHOP  are: 

— To  encourage  homeownership  by 
families  who  are  not  otherwise  able  to 
afford  homeownership. 

— To  undertake  a  concentrated  effort 
to  rebuild  the  depressed  areas  of  cities 
and  to  create  sound  and  attractive 
neighborhoods. 

— To  increase  the  employment  of 
residents  of  such  neighborhoods. 

II.  Procedural  Matters 

Section  611  of  the  Act  provides:  ‘‘Not 
later  than  July  1, 1988,  the  Secretary 
shall  issue  final  regulations  to  carry  out 
the  provisions  of  this  title.”  This  section 
also  makes  the  notice  and  comment 
rulemaking  requirements  of  the 
Administrative  Procedure  Act 
applicable  to  NHOP.  Since  no 
appropriations  were  made  for  NHOP  for 
FY  1988,  the  Department  did  not  attempt 
to  meet  section  6U’s  deadline. 

The  Department  of  Housing  and 
Urban  Development-Independent 


Agencies  Appropriations  Act,  1989  (Pub. 

L.  100-404,  approved  August  19, 1988) 
appropriated  $20  million  for  the 
Nehemiah  program.  These  funds  will  not 
become  available  until  July  1, 1989.  HUD 
intends  to  have  a  final  rule  published 
and  effective  by  that  date. 

III.  Program  Description 

As  more  fully  described  below, 
nonprofit  recipients  under  the  proposed 
rule  would  be  selected  in  a  funding 
competition  using  cited  threshold  and 
ranking  criteria.  Following  the  selection 
of  a  program,  HUD  would  obligate 
sufficient  amounts  to  cover  the 
aggregate  amount  of  the  loans  proposed 
for  the  program  and  the  recipient  would 
begin  the  development  and  marketing  of 
the  project.  (Other  than  model  display 
units,  however,  no  construction  or 
substantial  rehabilitation  may  begin 
until  25  percent  of  the  homes  in  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes,  and  required  downpayments 
have  been  made  to  the  recipient.) 

Within  30  days  of  the  date  of  the 
execution  of  a  contract  for  the  sale  of  a 
home  to  an  eligible  family,  HUD  would 
provide  to  the  recipient  from  the 
obligated  funds,  an  amount  equal  to  the 
loan  to  be  made  to  the  family  to 
purchase  the  home.  This  amount  would 
be  used  by  the  recipient  to  provide  a 
loan  to  the  family  to  purchase  the  home. 
The  loan  would  be  secured  by  a  second 
mortgage  on  the  property;  may  not 
exceed  $15,000;  would  bear  no  interest; 
and  would  be  repayable  to  HUD  upon 
the  sale,  lease  or  other  transfer  of  the 
property. 

A.  Assistance  Provided 

Under  NHOP,  HUD  would  provide 
assistance  in  the  form  of  grants  to 
nonprofit  recipients.  Recipients  must  use 
the  assistance  to  provide  loans  to 
families  purchasing  homes  constructed 
or  substantially  rehabilitated  under  an 
approved  program.  The  amount  of 
assistance  could  not  exceed  $15,000  for 
each  home. 

Recipients  must  be  nonprofit 
organizations.  The  proposed  rule 
(§  280.5)  defines  nonprofit  organization 
as  a  private  nonprofit  corporation  or 
other  private  nonprofit  legal  entity  that: 
(1)  Is  not  controlled  by  or  under  the 
direction  of,  persons  or  firms  seeking  to 
derive  profit  or  gain  from  the 
organization,  (2)  has  voluntary  board,  (3) 
has  a  tax  exemption  ruling  from  the 
Internal  Revenue  Service.  This 
definition  would  exclude  a  public  body 
or  the  instrumentality  of  any  public 
body. 
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"  Except  for  assistance  made  available 
under  the  Community  Development 
Block  Grant  program  under  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  (42  U.S.C.  5301,  et  seg), 
recipients  of  NHOP  assistance  would 
not  be  eligible  for  assistance  under  other 
HUD  assistance  programs.  (Homes 
purchased  with  loans  under  NHOP, 
however,  would  be  eligible  for  mortgage 
insurance  under  the  programs  described 
at  §  280.103.) 

B.  Program  Eligibility  Requirements 

1.  Construction  or  substantial 
rehabilitation  of  homes.  Assistance 
under  NHOP  is  limited  to  programs  that 
involve  the  construction  or  substantial 
rehabilitation  of  homes.  Under  section 
602(2)  of  the  Act,  the  term  “home”  is 
defined  to  mean  any  one-  to  foui-family 
dwelling.  The  term  includes  any 
dwelling  unit  in  a  condominium  project 
or  cooperative  project  consisting  of  not 
more  than  four  dwelling  units,  any 
townhouse,  and  any  manufactured 
home.  Proposed  §  280.5  reflects  this 
statutory  definition. 

Proposed  §  280.5  provides  that 
rehabilitation  means  labor,  material, 
and  other  costs  of  improving  buildings, 
including  repair  directed  toward  an 
accumulation  of  deferred  maintenance, 
replacement  of  principal  fixtures  and 
components  of  existing  buildings, 
security  devices,  and  improvements 
through  alterations  or  incidental 
additions  to,  or  enhancement  of,  existing 
buildings,  including  improvements  to 
increase  the  efficient  use  of  energy  in 
buildings.  A  home  would  be 
substantially  rehabilitated  if  the 
rehabilitation  costs  are  in  excess  of  60 
percent  of  the  maximum  sales  price  of 
the  home,  or  if  the  home  to  be 
rehabilitated  is  a  vacant,  abandoned 
structure.  (See  section  602(8)  of  the  Act.) 

2.  Program  size  requirements. 
Programs  under  NHOP  must  be  of  a 
sufficient  size  to  create  a  major  impact 
on  the  distressed  neighborhood;  to 
withstand  the  forces  of  deterioration 
that  would  surround  the  redeveloped 
neighborhood;  and  to  obtain  other 
advantages  such  as  economies  of  scale 
in  the  building  process,  reduced  costs  of 
compliance  with  local  regulations,  and 
reduced  per  unit  legal,  architectural, 
engineering  and  selling  costs.  H.  Rep. 

No.  100-122, 100th  Cong.  1st  Sess.  95-96, 
97  (1987)  and  S.  Rep.  No.  100-21, 100th 
Cong.  1st  Sess.  23  (1987).  Accordingly, 
section  606(e)(1)  of  the  Act  provides  that 
a  program  may  be  approved  only  if  the 
program  meets  minimum  size 
limitations,  based  upon  the  number  of 
existing  dwelling  units  in  the  unit  of 
general  local  government  that  provides 
the  most  assistance  to  the  program. 


These  program  size  requirements  are 
reflected  in  proposed  §  280.105(a),  which 
states  that  the  minimum  number  of 
homes  in  the  program  is:  250,  if  the  unit 
of  general  local  government  has  more 
than  100,000  existing  dwelling  units;  .25 
percent  of  the  number  of  existing 
dwelling  units  in  the  unit  of  general 
local  government,  if  the  number  of 
existing  dwelling  units  is  between  20,000 
and  100,000;  or  50  homes,  if  the  unit  of 
general  local  government  has  less  than 
20,000  existing  dwelling  units. 

For  the  purpose  of  determining  which 
unit  of  general  local  government 
provides  the  most  assistance,  HUD 
would  consider  both  financial  and  other 
contributions  to  the  program. 
Contributions  are  defined  as  financial  or 
other  contributions  that  result  in 
program  cost  reductions  that  will  be 
reflected  in  the  sales  price  of  homes 
purchased  under  the  program,  or  that 
result  in  the  reduction  of  carrying 
charges  to  families  purchasing  homes 
under  the  program.  Contributions  may 
include  cash  contributions  to  the 
program;  the  waiver  or  modification  of 
construction,  development  or  zoning 
requirements;  the  provision  of  no- 
interest  construction  loans;  “in  kind" 
donations  of  land,  structures,  equipment, 
materials  and  supplies;  home  loan 
programs  that  provide  below-market 
interest  rates,  or  principal  or  interest 
payment  reductions,  to  families 
purchasing  homes  under  the  program, 
and  property  tax  abatement  to  families 
purchasing  homes  under  the  program. 
Contributions  exclude  the  time  or 
services  contributed  by  volunteers,  and 
contributions  provided  with  funds 
obtained  through  a  Federally  assisted 
program,  except  for  contributions  made 
available  under  the  Community 
Development  Block  Grant  Program. 

For  the  purpose  of  computing  the 
number  of  existing  dwelling  units 
located  within  a  unit  of  general  local 
government,  HUD  would  use  the  number 
of  “housing  units"  in  the  unit  of  general 
local  government,  as  reported  in  the 
most  recent  decennial  Census.  Housing 
unit  as  used  in  the  Census  includes  a 
house,  an  apartment,  a  group  of  rooms, 
or  a  single  room  occupied  as  separate 
living  quarters,  or  if  vacant,  intended  for 
occupancy  as  separate  living  quarters. 
HUD  would  use  the  Census  number, 
unless  the  applicant  submits  a  revised 
estimate  and  supporting  documentation 
demonstrating  that  the  number  of 
housing  units  has  changed  significantly 
since  the  most  recent  decennial  Census. 

Projects  of  the  size  required  under  the 
statute  may  be  difficult  to  develop  under 
certain  circumstances  (for  example,  in 
cities  where  there  is  little  vacant  or 


government-owned  land,  or  where  a 
different  type  of  development  may  be 
more  appropriate).  See  H.  Rep.  100-122, 
100th  Cong.  1st  Sess.  97  (1987).  To 
address  such  situations,  section  606(e)(1) 
permits  the  Secretary  to  waive  the 
project  size  limitations  if  the  Governor 
of  the  State  or  the  unit  of  general  local 
government  requests  the  waiver  and 
certifies,  with  supporting 
documentation,  that  the  requirements 
would  prevent  the  State  or  the  unit  of 
general  local  government  from  using  the 
program  effectively. 

Proposed  §  280.105(b)  provides  that 
HUD  will  determine  that  the  project  size 
requirement  would  prevent  the  effective 
use  of  the  program  where:  (1)  The 
projected  market  demand  for  homes,  the 
amount  of  reasonably  available  land  or 
structures,  the  available  financial  and 
other  contributions,  or  the  available 
mortgage  financing  is  insufficient  to 
support  a  program  of  the  size  required; 

(2)  the  construction  or  substantial 
rehabilitation  of  a  project  of  the  size 
proposed  will  result  in  cost  reductions 
through  economies  of  scale  similar  to 
the  cost  reductions  achieved  through 
other  programs  eligible  for  NHOP 
assistance;  and  (3)  the  program,  by  itself 
or  together  with  other  improvement 
efforts,  will  result  in  a  substantial 
improvement  in  the  overall  quality  and 
long  term  viability  of  the  neighborhood. 
(Programs  for  which  the  size 
requirements  have  been  waived  would 
be  subject  to  all  other  program 
requirements.) 

3.  Program  Location 

(a)  Neighborhood  requirements. 
Section  606(e)(4)  of  the  Act  provides  that 
all  homes  constructed  or  substantially 
rehabilitated  under  NHOP  must  be 
concentrated  in  a  single  neighborhood 
and  located  on  contiguous  parcels  of 
land.  Proposed  §  280.110(b)  implements 
this  requirement.  For  the  purposes  of 
this  program,  “neighborhood”  would  be 
defined  to  mean  an  area  that  (a)  has  a 
population  of  at  least  2,500  persons,  and 
(b)  is  distinguishable  from  other  areas 
on  the  basis  of  one  or  more  significant 
features,  such  as:  (1)  Natural  or  man¬ 
made  boundaries;  (2)  a  locally 
recognized  name,  formal  or  informal;  (3) 
an  identity  as  a  residential  subdivision; 
(4)  an  identity  as  an  elementary  school 
district;  or  (5)  distinctive  population, 
social,  or  housing  characteristics. 
Contiguous  parcels  of  land  would  mean 
parcels  of  land  that  abut,  or  if  the 
parcels  of  land  do  not  abut,  parcels  of 
land  that  are  divided  only  by  natural  oi 
man-made  boundaries  (such  as  streets, 
rights-of-way,  or  similar  divisions)  and 
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that  are  located  within  the  same 
neighborhood.  (See  proposed  §  280.5). 

Section  606(e)(4)  permits  homes  to  be 
constructed  or  substantially 
rehabilitated  in  up  to  four  identifiable 
neighborhoods,  each  of  which  consists 
of  contiguous  parcels  of  land,  if  certain 
requirements  are  met.  In  accordance 
with  this  section,  proposed 
§  280.110(b)(2)  would  permit  approval  of 
such  programs  if:  (1)  Each  unit  of  general 
local  government  in  which  the  program 
is  located  certifies  that  land  cannot  be 
made  available,  at  a  reasonable  cost,  in 
a  single  neighborhood  for  a  program  of 
the  size  required:  (2)  the  applicant 
demonstrates  that  substantial 
rehabilitation  and  construction  in  the 
neighborhoods  would  result  in  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  under 
NHOP  (including  economies  of  scale  in 
the  construction  process,  reduced  costs 
of  compliance  with  State  and  local  laws 
and  regulations,  and  reduced  per  unit 
legal,  architectural,  engineering,  and 
sales  costs):  and  (3)  the  applicant 
demonstrates  that  the  program,  by  itself 
or  together  with  other  improvement 
efforts  that  are  or  will  be  undertaken  in 
the  neighborhoods  (such  as  the 
construction  or  rehabilitation  of  other 
structures,  improvements  to  facilities  or 
services,  or  expansion  of  private 
enterprise  in  the  neighborhood),  would 
result  in  a  substantial  improvement  in 
the  overall  quality  and  long-term 
viability  of  the  neighborhood. 

(b)  Census  tract  or  neighborhood 
income  limitations.  Two  purposes  of 
NHOP  are  to  rebuild  distressed 
neighborhoods  and  to  promote 
homeownership  for  families  who  would 
not  otherwise  be  able  to  purchase  a 
home.  The  program  would  accomplish 
these  purposes  by  two  forms  of 
targeting.  The  first  is  contained  in 
section  606(e)(3)  of  the  Act,  which 
restricts  home  development  to  Census 
tracts  (or  identifiable  neighborhoods 
within  Census  tracts)  in  which  the 
median  family  income  is  not  more  than 
80  percent  of  the  median  family  income 
for  the  area.  See  S.  Rep.  No.  100-21, 
100th  Cong.  1st  Sess.  22  (1987).  This 
requirement  is  included  in  the  proposed 
rule  at  §  280.110(a).  (The  second  form  of 
targeting  is  the  family  income  limitation, 
discussed  below.) 

Section  606(e)(3)  provides  that 
“median  family  income”  and  “area”  (as 
determined  for  the  purposes  of 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937)  are  to  be 
used  to  determine  whether  a  program 
meets  the  median  family  income 
requirements.  Proposed  §  280.110(a)(1) 


would  implement  this  requirement 
except  that  this  section  would  refer 
directly  to  median  family  income 
reported  in  the  most  recent  decennial 
Census,  since  HUD  uses  this  Census 
data  for  determining  median  family 
income  under  the  Section  8  program. 

For  the  purposes  of  determining  the 
median  family  income  for  the  Census 
tract  HUD  would  use  the  most  recent 
decennial  Census  data,  but  would 
provide  applicants  with  an  opportunity 
to  demonstrate  that  the  median  family 
income  for  the  Census  tract  as  reported 
in  the  most  recent  decennial  Census, 
does  not  reflect  the  current  median 
family  income  for  the  tract.  Since  the 
Census  does  not  provide  median  family 
income  on  a  “neighborhood"  basis,  if 
homes  are  located  in  a  Census  tract  that 
does  not  meet  the  median  family  income 
limitation  stated  above,  the  applicant 
would  be  required  to  demonstrate  that 
the  neighborhood  meets  the 
requirement.  The  evidence  required  to 
make  such  a  showing  is  discussed  at 
§  280.100(a)(3). 

(c)  Location  in  MSA.  Section  605(b)  of 
the  Act  contains  the  eligibility 
requirements  for  families  purchasing 
homes  under  NHOP.  Section 
605(b)(1)(A)  provides  that  the  family 
must  meet  certain  income  requirements 
based  upon  the  median  family  income 
for  a  family  of  four  persons  in  the 
metropolitan  statistical  area  involved. 
HUD  believes  that  this  family  income 
requirement  imposes  a  requirement  that 
all  programs  be  located  in  a 
metropolitan  statistical  area.  This 
requirement  is  included  in  §  280.110(c)  of 
the  proposed  rule. 

4.  Home  quality  standards.  Proposed 
§  280.115  reflects  the  home  quality 
standards  contained  in  section  606(e)(2) 
of  the  Act.  Proposed  §  280.115(a) 
addresses  home  quality  standards  for 
homes  constructed  or  substantially 
rehabilitated  under  this  part  (except 
manufactured  homes).  Such  homes  must 
comply  with  applicable  local  building 
code  standards.  If  no  local  building  code 
standards  are  applicable,  the  homes 
must  comply  with  a  nationally 
recognized  model  building  code  (such  as 
the  CABO  One-  and  Two-Family 
Dwelling  Code)  mutually  agreed  upon 
by  the  recipient  and  HUD.  Homes  must 
also  comply  with  the  energy 
performance  requirements  contained  in 
the  minimum  property  standards  under 
24  CFR  Part  200,  Subpart  S. 

Section  606(e)(2)  provides  that 
manufactured  homes  must  comply  with 
the  standards  prescribed  under  Title  VI 
of  the  Housing  and  Community 
Development  Act  of  1974  (24  CFR  Part 
3280 — Manufactured  Home  Construction 


and  Safety  Standards),  the  installation, 
structural  and  site  requirements  that 
would  apply  under  title  II  of  the 
National  Housing  Act  (24  CFR  203.43f), 
and  the  energy  performance 
requirements  prescribed  in  accordance 
with  section  203(b)  of  the  National 
Housing  Act  (24  CFR  200.926d(e)).  These 
requirements  are  contained  in  the 
proposed  rule  at  §  280.115(b). 

C.  Application  and  Selection  Process 

1.  Notice  of  fund  availability. 

Proposed  §  280.200  states  that  HUD  will 
periodically  publish  a  notice  of  fund 
availability  in  the  Federal  Register.  This 
section  describes  the  contents  of  the 
notice. 

2.  Application  requirements.  Under 

§  280.205,  applicants  would  be  required 
to  submit  applications  in  the  form  and 
within  the  time  periods  established  by 
HUD.  This  proposed  section  includes  the 
minimum  application  requirements.  As 
required  by  section  606(b)  of  the  Act, 
this  proposed  section  includes  a 
requirement  that  applicants  submit  a 
schedule  for  completion  of  the  proposed 
program  which  has  been  agreed  to  by 
each  unit  of  local  government  in  which 
the  program  is  to  be  located. 

3.  Other  Federal  requirements. 

Section  280.207  would  address  other 
Federal  requirements  applicable  to 
recipients.  These  include 
nondiscrimination  and  equal 
opportunity  requirements,  flood 
insurance  purchase  requirements, 
requirements  of  OMB  Circulars 
governing  the  acceptance  and  use  of 
assistance  by  nonprofit  organizations, 
conflict  of  interest  prohibitions, 
provisions  applicable  to  the  use  of 
debarred,  suspended  or  ineligible 
contractors  and  audit  requirements. 

This  section  would  address  the 
requirements  implementing  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4846).  The  proposed 
requirements  are  similar  to  the  lead- 
based  paint  requirements  for  HUD 
programs  involving  the  rehabilitation  of 
structures  (e.g..  Section  8  Existing 
Housing,  the  Rental  Rehabilitation 
Grant  Program,  and  the  Community 
Development  Block  Grants  Program), 
with  modifications  necessary  to  reflect 
the  requirements  of  NHOP.  The 
proposed  rule  includes  the  construction 
cut-off  date  requirements  and  revised 
definitions  of  applicable  surfaces  that 
were  included  in  section  566  of  the  1987 
Act,  and  contained  in  a  final  rule 
revising  HUD  programs,  published  June 
6, 1988  (53  FR  20790). 

Most  activities  under  NHOP  are  not 
covered  under  the  Uniform  Relocation 
Assistance  and  Real  Property 
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Acquisition  Policy  Act  of  1970  (Uniform 
Relocation  Act)  (42  U.S.C.  4601)  because 
NHOP  recipients  will  be  nonprofit 
organizations  rather  than  Federal 
agencies,  States  or  State  agencies.  (It  is 
possible,  however,  that  a  contribution  of 
structures  or  land  made  by  a  local 
government  to  a  program  could  be 
covered  under  the  Uniform  Relocation 
Act.)  The  Uniform  Relocation  Act  was 
amended  in  the  Uniform  Relocation  Act 
Amendments  of  1987,  Title  IV  of  the 
Surface  Transportation  and  Uniform 
Relation  Assistance  Act  of  1987  (Pub.  L 
100-17,  approved  April  2, 1987). 

Effective  April  2, 1989,  certain  relocation 
assistance  requirements  will  apply  to 
programs  or  projects  that  involve 
acquisition,  rehabilitation,  or  demolition, 
and  that  receive  Federal  financial 
assistance.  HUD,  with  the  Department 
of  Transportation  as  the  lead  agency,  is 
participating  in  the  preparation  of 
uniform  regulations  for  Federal  and 
Federally  assisted  programs.  The  final 
rule  will  address  the  applicability  of  the 
Uniform  Relocation  Act,  and  will 
include  appropriate  relocation 
provisions  implementing  the  1987 
amendments. 

4.  Selection  process.  Under  NHOP, 
HUD  will  use  a  three-step  selection 
process.  The  three  steps  consist  of  the 
following  stages: 

(a)  Threshold  review  (Section 
280.215).  In  this  stage,  HUD  would 
review  all  applications,  to  determine 
whether  they  meet  stated  threshold 
criteria.  The  criteria  are: 

— The  application  must  be  on  the 
application  form  prescribed  by  HUD  and 
filed  within  the  time  periods  established 
in  the  NOFA. 

— The  applicant  must  demonstrate 
that  it  is  a  nonprofit  organization;  is 
financially  responsible;  has  the  ability  to 
carry  out  activities  under  the  program 
within  a  reasonable  time  after  the 
execution  of  a  grant  agreement  with 
HUD,  and  in  a  successful  manner;  and 
has  the  legal  authority  to  participate  in 
the  program. 

— The  program  must  meet 
requirements  governing  program  size, 
program  location,  home  quality  and  the 
sales  contract. 

— The  applicant  must  demonstrate 
that  there  is  a  demand  among  eligible 
purchasers  for  homes  in  the 
metropolitan  statistical  area,  and  that 
this  demand  is  sufficient  to  ensure  the 
sale  of  all  homes  under  the  proposed 
program. 

— The  applicant  must  demonstrate 
that  it  has  consulted  with,  and  has 
received  the  support  of,  residents  of  the 
neighborhood  in  which  the  program  is 
located,  and  that  each  unit  of  local 
government  has  approved  the  program. 


— The  program  must  be  financially 
feasible. 

— The  applicant  must  demonstrate 
that  it  has  site  control;  and  that  the  use 
of  the  proposed  site  is  permissible  under 
applicable  zoning  and  other  regulations, 
or  that  there  is  a  reasonable  basis  to 
believe  that  proposed  zoning  actions 
will  be  completed  successfully  within 
four  months  of  the  submission  of  the 
application. 

— HUD  would  assess  the 
environmental  effect  of  the  application. 
Applications  that  require  an 
Environmental  Impact  Statement  would 
not  be  eligible  for  ranking. 

(b)  Ranking  criteria.  In  the  second 
stage  of  the  selection  process,  HUD 
would  evaluate  the  applications  that 
pass  threshold  review  and  place  these 
applications  in  a  rank  order  based  on 
six  ranking  criteria.  The  criteria  listed  in 
the  regulations  reflect  the  statutory 
selection  factors  found  at  section  607  of 
the  Act.  The  criteria  are: 

— Contributions  of  land.  Under  this 
criterion,  HUD  would  consider  the 
extent  to  which  public  or  private  entities 
will  contribute  land  necessary  to  make 
the  program  feasible.  Land  necessary  to 
the  feasibility  of  the  program  would 
include  individual  lots  for  homes 
constructed  or  substantially 
rehabilitated  under  the  program. 

— Other  contributions.  HUD  would 
consider  the  extent  to  which  financial 
and  other  contributions  to  the  program 
will  reduce  the  cost  to  families 
purchasing  homes  constructed  or 
substantially  rehabilitated  under  a 
program. 

—Cost  effectiveness.  Under  this  third 
criterion,  HUD  would  consider  the 
degree  to  which  each  program  will 
produce  the  maximum  number  of  homes 
for  the  least  amount  of  assistance  under 
NHOP,  taking  into  consideration  cost 
differences  between  different  market 
areas.  Cost  adjustments  will  be  made  by 
the  application  of  a  commercial 
construction  cost  index  selected  by 
HUD  and  announced  in  the  notice  of 
fund  availability. 

— Neighborhood  blight.  HUD  would 
consider  the  degree  of  physical  and 
economic  blight  in  the  neighborhoods  in 
which  the  program  is  located.  In 
determining  the  degree  of  physical 
blight,  HUD  will  consider  the  condition 
(but  not  the  age)  of  existing  housing, 
other  buildings  and  the  infrastructure  of 
the  neighborhood.  In  determining  the 
degree  of  economic  blight,  HUD  will 
consider  such  factors  as  the 
unemployment  rate,  median  family 
income  and  the  crime  rate  in  the 
neighborhoods.  Because  one  of  the 
major  purposes  of  NHOP  is  to  rebuild 
the  depressed  areas  of  the  cities  of  the 


United  States  and  to  create  sound  and 
attractive  neighborhoods,  HUD  would 
also  consider  the  impact  that  the 
proposed  program,  together  with  other 
improvement  efforts  that  are  or  will  be 
undertaken  in  the  neighborhood  by  units 
of  general  local  government  or  private 
entities,  will  have  on  the  quality  and 
viability  of  the  neighborhood. 

— Construction  cost.  Under  the  fifth 
criterion,  HUD  would  consider  the 
degree  to  which  the  applicant  will  use 
construction  or  rehabilitation  methods 
that  would  reduce  the  cost  per  square 
foot  for  the  proposed  program  below  the 
average  construction  cost  per  square 
foot  in  the  market  area  involved.  HUD 
will  compare  the  average  construction 
costs  for  the  market  area  (determined  by 
reference  to  a  commercially  available 
publication  selected  by  HUD  and 
announced  in  the  notice  of  fund 
availability)  with  the  average 
construction  or  rehabilitation  costs  for 
the  program  (adjusted  for  cost 
reductions  that  are  attributable  solely  to 
financial  and  other  contributions  to  the 
program). 

— Local  resident  involvement.  Under 
the  final  statutory  criterion.  HUD  is 
required  to  consider  the  extent  to  which 
each  program  provides  for  the 
involvement  of  local  residents  in  the 
planning,  construction  and  rehabilitation 
of  homes.  One  of  the  major  purposes  of 
NHOP  is  to  increase  the  employment  of 
neighborhood  residents.  Accordingly, 
one  of  the  factors  that  HUD  will 
consider  under  this  criterion  is  the 
degree  to  which  residents  of  the 
neighborhood  will  be  employed  in  the 
construction  and  substantial 
rehabilitation  of  homes  in  the  program. 
Additionally,  since  successful  programs 
are  best  developed  with  the  involvement 
of  local  residents  of  the  neighborhood 
who  have  an  understanding  of  the  needs 
and  characteristics  of  the  neighborhood 
and  a  substantial  stake  in  the 
improvement  of  the  neighborhood,  HUD 
will  also  consider  the  extent  to  which 
local  residents  of  the  neighborhood  have 
advised  or  assisted  the  applicant  in  the 
development  of  the  proposed  program, 
and  the  likelihood  of  continued 
participation  by  local  residents  in 
program  activities  following  selection. 

Section  280.220(c)  provides  an 
exception  to  the  ranking  process  based 
on  section  607(b)  of  the  Act.  To  the 
extent  that  State  and  local  governmental 
entities  are  prohibited  by  State  law  from 
making  a  financial  or  other  contribution 
to  the  program  that  would  otherwise  be 
eligible  for  consideration  under  the  first 
or  second  ranking  criterion,  HUD  would 
not  penalize  an  applicant  under  the 
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ranking  process  for  the  lack  of  such  a 
contribution  to  the  program. 

(c)  Final  selection.  In  the  final  stage  of 
the  selection  process,  HUD  would  select 
for  funding  the  highest-ranked 
applications  under  the  ranking  criteria. 
To  ensure  reasonable  variety  in  the 
program,  HUD  would  reserve  the  right  to 
substitute  one  or  more  other  highly- 
ranked  applications,  if  the  highest- 
ranked  applications  involve  programs 
that  would  predominately  serve  one 
geographic  area.  Upon  completion  of 
final  selection,  HUD  will  notify  each 
successful  applicant  of  its  selection. 

HUD  will  also  notify  each  unsuccessful 
applicant  that  it  has  not  been  selected, 
and  will  provide  the  unsuccessful 
applicant  with  an  explanation  for  the 
denial  of  the  application. 

D.  Program  Operation 

1.  Obligation  of  funds.  When  HUD 
selects  an  application  for  funding,  it 
would  obligate  sufficient  amounts  for 
the  recipient's  grant  to  cover  the 
aggregate  amount  of  loans  proposed 
under  the  selected  program.  (Proposed 
§  280.300). 

2.  Grant  agreement  The 
responsibilities  of  the  recipient  under 
NHOP  would  be  incorporated  in  a  grant 
agreement  executed  by  HUD  and  the 
recipient  and  HUD  would  monitor  the 
recipient’s  performance  to  determine  if 
the  recipient  is  complying  with  the 
requirements  of  the  grant  agreement 
(See  {  280.303). 

3.  Minimum  participation.  Section 
606(c)  of  the  Act  provides  that  no 
nonprofit  organization  receiving 
assistance  under  NHOP  may  commence 
any  construction  or  substantial 
rehabilitation  until  not  less  than  25 
percent  of  the  homes  to  be  constructed 
or  substantially  rehabilitated  under  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes,  and  the  required  downpayments 
are  made.  An  exception  is  made  for  the 
construction  or  substantial 
rehabilitation  of  display  homes.  Section 
280.305  would  incorporate  these 
requirements  and  specify  that  the 
maximum  number  of  display  homes  that 
may  be  constructed  or  substantially 
rehabilitated  is  five  percent  of  the 
number  of  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program,  or  three  homes  if  the  program 
involves  less  than  60  homes. 

4.  Eligible  purchasers.  Under  section 
605(b)  of  the  Act,  each  family 
purchasing  a  home  under  Title  VI  must 
meet  family  income  requirements  and 
must  not  have  owned  a  home  during  the 
three-year  period  preceding  the 
purchase  of  the  home.  These 


requirements  are  included  in  proposed 
§  280.315. 

Section  605(b)  of  the  Act  states  that 
each  family  purchasing  a  home  must 
have  a  family  income  on  the  date  of 
purchase  that  does  not  exceed  the 
higher  of  “the  median  income  for  a 
family  of.  4  persons  in  the  metropolitan 
statistical  area  involved”  (subject  to  a 
limited  exception,  discussed  below)  or 
“the  national  median  income  for  a 
family  of  4  persons.”  The  language  of 
the  statute  is  troublesome,  because  data 
on  median  income  for  a  family  of  four  is 
not  available.  The  decennial  Census 
provides  only  median  family  income 
data,  and  does  not  provide  median 
income  data  based  on  family  size. 

For  programs  under  the  United  States 
Housing  Act  of  1937,  HUD  is  required  to 
develop  lower  income  limits  that  are 
based  on  80  percent  of  the  median 
family  income  for  an  area.  These 
median  income  limits  are  then  adjusted 
for  smaller  and  larger  families.  See 
section  3(b)(2)  of  the  United  States 
Housing  Act  of  1937.  Currently,  for  most 
areas,  the  lower  income  limit  for  a 
family  of  four  under  these  programs  is 
set  at  80  percent  of  the  median  family 
income.  ( l.e .  Under  these  programs,  the 
median  family  income  adjusted  for  a 
family  of  four  is  equal  to  median  family 
income.)  In  light  of  the  lack  of  data  for 
median  income  for  a  family  of  four,  the 
attached  proposed  rule  at  S  280.315 
make  a  similar  assumption  and  uses 
median  family  income  as  the  income 
eligibility  standard.  HUD  specifically 
requests  public  comment  on  this  issue. 

To  purchase  a  home,  the  family's 
income  may  not  exceed  the  higher  of  the 
national  median  family  income  or  the 
median  family  income  for  the 
metropolitan  statistical  area  involved. 
The  statute  permits  the  Department  to 
modify  the  income  standard  for  the 
metropolitan  statistical  area.  The 
proposed  rule  permits  the  recipient  to 
request  such  a  modification  at  any  time 
during  the  development  of  the  program. 
To  obtain  a  modification,  the  recipient 
must  submit  a  request  made  by  a  unit  of 
general  local  government  in  which  the 
program  is  located,  and  supporting 
documentation  demonstrating  to  HUD 
that  such  action  is  necessary  to  achieve 
or  maintain  neighborhood  stability.  If  a 
modification  is  granted.  HUD  would 
permit  up  to  15  percent  of  the  families 
that  purchase  homes  under  NHOP  to 
have  a  family  income  on  the  date  of 
purchase  that  is  between  100  and  115 
percent  of  the  median  family  income  for 
the  metropolitan  statistical  area.  (For 
the  purposes  of  this  program,  the  date  of 
purchase  would  be  defined  as  the  date 
that  a  family  executes  a  sale  contract  for 
the  purchase  of  a  home  under  NHOP.) 


5.  Sales  contract  and  downpayment 
requirements.  Under  proposed  5  280.320, 
the  recipient  and  each  family  purchasing 
a  home  constructed  or  substantially 
rehabilitated  under  a  program  would  be 
required  to  execute  a  sales  contract 
containing  appropriate  terms  and 
conditions  covering  the  purchase  of  the 
home,  the  downpayment  requirements 
and  repayment  provisions  described 
below,  and  such  other  terms  and 
conditions  as  HUD  may  require. 

Congress  recognized  that 
downpayment  requirements  would 
provide  a  valuable  incentive  to  save  for 
families  wishing  to  purchase  a  home, 
and  would  ensure  that  purchasers  have 
some  equity  and  thus  a  greater  stake  in 
the  home’s  upkeep.  (See  H.  Rep.  No. 
100-122, 100th  Cong.  1st  Sess.  97  (1987)). 
Accordingly,  section  605(c)  of  the  Act 
requires  that  each  family  purchasing  a 
home  under  NHOP  to  make  a 
downpayment  of  10  percent  of  the  sales 
price  of  the  home.  This  requirement  is 
included  in  the  proposed  rule  at 
§  280.320(b).  To  ensure  that  families  will 
have  a  financial  stake  in  the  home,  the 
proposed  rule  would  also  forbid 
government  entities  and 
instrumentalities  from  providing  the 
funds  for  the  family’s  downpayment 
Section  605(c)  of  the  Act  states  that 
the  recipient  may  require  a 
downpayment  of  more  than  10  percent, 
if  it  determines  that  a  higher 
downpayment  is  appropriate,  and  may 
require  a  downpayment  of  less  than  10 
percent,  if  the  first  mortgage  on  the 
home  is  to  be  held  by  a  State  or  a  unit  of 
general  local  government  under  a  home 
loan  program  provided  by  the  State  or 
unit  of  general  local  government,  and 
the  program  provides  for  a  lower 
downpayment.  These  requirements  have 
been  incorporated  in  the  proposed  rule. 

The  statute  does  not  specify  a  date 
that  the  family  must  provide  a 
downpayment  HUD  anticipates  that 
recipients  may  wish  to  require  the 
downpayment  at  differing  points  of  time, 
or  may  wish  to  permit  families  to 
accumulate  their  downpayments  over  a 
period  of  time.  To  provide  the  recipient 
with  the  greatest  amount  of  discretion 
with  regard  to  the  date  of  the  required 
downpayment,  §  280.320(b)(2)  would 
provide  simply  that  the  family  make  the 
downpayment  on  the  date  required  by 
the  recipient.  This  requirement  is  subject 
to  §  280.305,  which  provides  that  no 
construction  or  rehabilitation  may  begin 
until  at  least  25  percent  of  the  homes  to 
be  constructed  or  substantially 
rehabilitated  under  the  program  have 
been  contracted  for  sale,  and  the 
downpayments  have  been  made. 
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The  statute  requires  the  recipient  to 
pay  interest  to  the  family  on  the 
downpayment  from  the  date  upon  which 
the  downpayment  is  made  through  the 
date  of  settlement,  at  a  rate  not  less 
than  the  passbook  rate.  The  proposed 
rule  requires  the  recipient  to  deposit  all 
downpayments  in  an  account  with  a 
federally-insured  bank  or  savings  and 
loan  institution.  The  amount  of  interest 
to  be  paid  to  the  family  would  be  the 
actual  interest  earned  on  the 
downpayment  deposit.  Under  no 
circumstances  would  the  interest  rate 
paid  to  the  family  be  lower  than  the 
lowest  interest  rate  paid  on  time  savings 
(passbook)  deposits  with  a  federally- 
insured  bank  or  savings  and  loan 
institution  which  conducts  business 
within  the  MSA.  (See  §  280.320(b)(3).) 

6.  Loan  requirements.  Proposed 

§  280.322(a)  provides  that  each  loan 
made  under  the  part:  (1)  Must  be 
secured  by  a  second  mortgage  held  by 
HUD  on  the  property  involved:  (2)  may 
not  exceed  $15,000;  (3)  will  not  bear 
interest;  (4)  is  repayable  to  HUD  upon 
the  sale,  lease,  or  other  transfer  of  the 
property;  (5)  must  be  applied  by  the 
family  to  die  purchase  price  of  the  home; 
(6)  may  not  be  used  by  the  family  to 
provide  the  downpayment  required 
under  §  280.230;  and  (7)  is  subject  to 
such  other  terms  and  conditions  as  HUD 
may  require.  (See  section  604(b).) 
Proposed  3  280.322(b)  states  that  HUD 
will  provide  the  recipient  with  an 
amount  equal  to  the  amount  of  the  loan 
within  30  days  after  the  date  of  purchase 
of  a  home  with  a  loan  under  this  part. 

7.  Repayment  of  loan.  As  required  by 
sections  604(b)(4)  and  606(e)(5)  of  the 
Act,  loans  under  NHOP  are  repayable 
upon  the  sale,  lease,  or  other  transfer  of 
the  property.  The  Senate  Committee 
Report  stated  that  the  refinancing  of  the 
first  mortgage  will  not  require 
repayment,  unless  there  is  a  related  sale, 
lease  or  other  transfer  of  the  property. 
See  S.  Rep.  No.  100-21, 100  Cong.  1st 
Sess.  23  (1987).  This  is  reflected  in 
proposed  §  280.330(a)  which  states  that 
the  refinancing  of  the  first  mortgage  will 
not  require  the  repayment  of  the  loan 
unless  the  refinancing  is  related  to  a 
sale,  equity  withdrawal,  lease,  or 
transfer  of  interest  in  the  property.  If  an 
equity  withdrawal  is  involved,  the 


family  would  be  required  to  repay  the 
loan  to  HUD  to  the  extent  of  the 
withdrawal.  To  the  extent  that 
repayment  is  not  required  as  a  result  of 
refinancing,  the  second  mortgage  held 
by  HUD  on  the  property  will  remain  in 
force  until  the  loan  is  repaid  in  full. 

Section  606(e)(5)  of  the  Act  provides 
that  the  Secretary  may  approve  a 
transfer  of  the  home  without  repayment 
The  Housing  Committee  report  stated 
that  the  legislation  anticipates  that  the 
Secretary  will  issue  such  approval  only 
if  the  proceeds  of  a  sale  are  insufficient 
to  repay  the  full  second  mortgage.  (H.R. 
Rep.  No.  100-122, 100  Cong.  1st  Sess.  96 
(1987).  Proposed  §  280.330(b)  provides 
that  approval  will  be  granted  if  HUD 
determines  that  an  undue  hardship 
would  result  from  application  of  the 
repayment  requirement  and  that  such  a 
finding  will  be  made  only  if  the  proceeds 
of  a  sale  are  insufficient  to  repay  the 
loan  amount  in  full.  Approval  will  be 
granted  only  to  the  extent  that  the 
proceeds  of  the  sale  are  insufficient  to 
repay  the  loan  in  full.  In  light  of  the 
leasing  prohibition  under  section  605(d) 
of  the  Act,  the  proposed  rule  states  that 
HUD  will  not  approve  a  lease  without 
repayment  To  the  extent  that  a  sale  or 
other  transfer  is  approved  by  HUD,  the 
second  mortgage  held  by  the  Secretary 
would  remain  in  force  until  the  loan  is 
repaid. 

8.  Funding  amendments  and 
deobligation  of  funds.  Section  280.335 
would  contain  provisions  governing 
HUD’s  administration  of  the  program. 
This  section  contains  provisions 
addressing  funding  increases  and  the 
deobligation  of  funds. 

E.  Waiver 

Section  280.10  would  permit  the 
Secretary  of  HUD,  for  good  cause,  to 
waive  NHOP  requirements  that  are  not 
required  by  law. 

IV.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 


during  regular  business  hours  in  the 
Office  of  the  Rides  Docket  Cleric,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276, 451  Seventh  Street  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C  605(b) 

(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Since  the 
number  of  recipients  that  will  be  funded 
under  the  program  will  be  small  and  will 
include  both  small  and  large  recipients, 
HUD  does  not  believe  that  a  significant 
number  of  small  entities  will  be  affected 
by  this  program. 

This  rule  was  listed  as  Item  No.  957  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24, 
1988  (53  FR  41974,  41989)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  14.179. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  setion  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  The  sections  of 
the  proposed  rule  identified  in  the 
matrix  below  have  been  determined  by 
the  Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


Tabulation  of  Annual  Reporting  Burden  Proposed  Rule— Nehemiah  Housing  Opportunity  Program 


Description  of  information  collection 
requirement 

Section  of  24  CFR  affected 

Number  of 

Number  of 
response 
per 

respondent 

Total  annual 
response 

Hours  per 
response 

Total  hours 

1.  Application  Submission  Requirements - 

(280.205;  (280.105  (b)  &  (C);  (280.110  (a) 
&  (b);  (  280.215(2)  (i)  &  (iv).  (b)(5)  &  (b)(7). 

150 

1 

150 

8.00 

1.200 

2.  Affirmative  Fair  Housing  Marketing  Re¬ 
quirements. 

(280.207(a)(6). —  - 

10 

1 

10 

3  minutes 

0.5 
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Tabulation  of  Annual  Reporting  Burden  Proposed  Rule— Nehemiah  Housing  Opportunity  Program— Continued 


Description  of  information  collection 
requirement 

Section  of  24  CFR  affected 

Number  of 
respondents 

Number  of 
response 
per 

respondent 

Total  annual 
response 

Hours  per 
response 

Total  hours 

§  280.207(a)(7) . 

10 

145 

1,450 

290 

43.5 

quirement 

4.  Lead-Based  Paint  Reporting  and  Record¬ 
keeping  Requirement 

§  280.207(d) . 

2 

145 

0.50 

145 

§  280.303(a) . 

10 

1 

10 

2.00 

20 

6.  Request  for  Modification  of  Requirement 
for  Eligible  Buyers. 

7.  Sales  Contract  Requirement . 

8280.315(a) . 

5 

1 

5 

1.50 

7.5 

§  280.320(a) . 

10 

145 

1,450 

1,450 

1,450 

450 

0.50 

725 

§?ftnn?P(hj . 

10 

145 

0.50 

725 

§  280.322(a) . 

10 

145 

0.50 

725 

10.  Request  for  HUD  Approval  of  Sale  or 
Transfer. 

§  280.330(b) . 

10 

45 

1.50 

675 

4,266.5 

List  of  Subjects  in  24  CFR  Part  280 

Grant  program,  housing  and 
community  development,  Loan  program, 
housing  and  community  development, 
Low-  and  moderate-income  housing. 

For  the  reasons  set  forth  in  the 
preamble,  Title  24  of  the  Code  of  Federal 
Regulations  would  be  amended  to  add  a 
new  Subchapter  E,  consisting  of  Part 
280,  to  Chapter  II  to  read  as  follows: 

SUBCHAPTER  E— GRANT  PROGRAMS 

PART  280— NEHEMIAH  HOUSING 
OPPORTUNITY  GRANTS  PROGRAM 

Subpart  A— General 

Sec. 

280.1  Applicability  and  scope. 

280.5  Definitions. 

280.10  Waiver. 

Subpart  B— Assistance  Provided 

280.100  NHOP  assistance. 

280.103  Assistance  under  other  HUD 
programs. 

Subpart  C— Program  Eligibility 
Requirements 

280.105  Program  size. 

280.110  Program  location. 

280.115  Home  quality. 

Subpart  D— Application  and  Selection 
Procedures 

280.200  Notice  of  fund  availability. 

280.205  Application  requirements. 

280.207  Other  Federal  requirements. 

280.210  Selection  process. 

280.215  Threshold  requirements. 

280.220  Ranking  criteria. 

280.225  Final  selection. 

Subpart  E— Program  Operation 

280.300  Obligation  of  funds. 

280.303  Grant  agreement. 

280.305  Minimum  participation. 

280.315  Eligible  purchases. 

280.320  Sales  contract  and  downpayment 
requirements. 

280.322  Loan  requirements. 

280.330  Repayment  of  loan 


280.335  Funding  amendments  and 
deobligation  of  funds. 

Authority:  Sec.  611,  Housing  and 
Community  Development  Act  of  1987  (Pub.  L 
100-242,  approved  February  5, 1988);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

§  280.1  Applicability  and  scope. 

(a)  General.  Under  the  Nehemiah 
Housing  Opportunity  Grants  Program 
(NHOP)  contained  in  Title  VI  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100-242,  approved 
February  5, 1988),  HUD  is  authorized  to 
provide  assistance  in  the  form  of  grants 
to  nonprofit  organizations  to  be  used  to 
provide  loans  to  families  purchasing 
homes  constructed  or  substantially 
rehabilitated  in  accordance  with  an 
approved  program. 

(b)  Purpose.  The  purpose  of  NHOP  is: 

(1)  To  encourage  homeownership  by 
families  who  are  not  otherwise  able  to 
afford  homeownership; 

(2)  To  undertake  a  concentrated  effort 
to  rebuild  the  depressed  areas  of  cities 
and  to  create  sound  and  attractive 
neighborhoods;  and 

(3)  To  increase  the  employment  of 
residents  of  such  neighborhoods. 

§  280.5  Definitions. 

As  used  in  this  part: 

Applicant  means  a  nonprofit 
organization  that  submits  an  application 
for  assistance  under  this  part.  The  term 
applicant  does  not  include  two  or  more 
entities  submitting  a  joint  application. 

Assistance  means  grants  to  recipients 
for  the  purpose  of  providing  loans  to 
families  purchasing  homes  constructed 
or  substantially  rehabilitated  in 
accordance  with  an  approval  program. 

Contiguous  parcels  of  land  means 
parcels  of  land  that  abut,  or  if  the 
parcels  of  land  do  not  abut,  parcels  of 
land  that  are  divided  only  by  natural  or 


man-made  boundaries  (such  as  streets, 
rights-of-way,  or  similar  divisions)  and 
that  are  located  within  the  same 
neighborhood. 

Date  of  purchase  means  the  date  that 
a  family  executes  a  sales  contract  for 
the  purpose  of  a  home  under  this  part. 

Financial  and  other  contributions  to 
the  program  means  financial  or  other 
contributions  that  result  in  program  cost 
reductions  that  will  be  reflected  in  the 
sales  price  of  the  homes  purchased 
under  the  program,  or  that  result  in  the 
reduction  of  carrying  charges  to  families 
purchasing  homes  under  the  program. 
Such  contributions  include  (but  are  not 
limited  to)  cash  contributions  to  the 
program;  the  waiver  or  modification  of 
construction,  development  or  zoning 
requirements  by  units  of  general  local 
government;  the  provision  of  no-interest 
or  below-market  interest  construction 
loans;  “in  kind”  donation  of  land, 
structures,  equipment,  materials  and 
supplies;  home  loan  programs  that 
provide  below  market  interest  rates,  or 
principal  or  interest  payment  reductions 
to  families  purchasing  homes  under  the 
program;  and  property  tax  abatement 
offered  by  a  State  or  a  unit  of  general 
local  government  to  families  purchasing 
homes  under  the  program.  Such 
contributions  do  not  include:  the  time  or 
services  contributed  by  volunteers,  or 
contributions  provided  with  funds 
obtained  through  a  federally  assisted 
program,  except  for  contributions  made 
available  under  the  Community 
Development  Block  Grant  Program 
under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5301,  et  seq.). 

Home  means  a  one-  to  four-family 
dwelling.  Home  includes  dwelling  units 
in  a  condominium  project  that  consists 
of  not  more  than  four  dwelling  units, 
dwelling  units  in  a  cooperative  project 
that  consists  of  not  more  than  four 
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dwelling  units,  townhouses,  and 
manufactured  homes. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Metropolitan  statistical  area  means  a 
metropolitan  statistical  area  or  a 
primary  metropolitan  statistical  area 
established  by  the  Office  of 
Management  and  Budget 

Neighborhood  means  an  area  that  (a) 
has  a  population  of  at  least  2,500 
persons,  and  (b)  is  distinguishable  from 
other  areas  on  die  basis  of  one  or  more 
significant  features,  such  as: 

(1)  Natural  or  man-made  boundaries; 

(2)  A  locally  recognized  name,  formal 
or  informal; 

(3)  An  identity  as  a  residential 
subdivision; 

(4)  An  identity  as  an  elementary 
school  district;  or 

(5)  Distinctive  population,  social,  or 
housing  characteristics. 

Nonprofit  organization  means  a 
private  nonprofit  corporation  or  other 
private  nonprofit  legal  entity.  No  part  of 
the  net  earnings  of  the  organization  may 
inure  to  the  benefit  of  any  member, 
founder,  contributor,  or  individual.  The 
organization: 

(a)  May  not  be  controlled  by,  or  be 
under  the  direction  of,  persons  or  firms 
seeking  to  derive  profit  or  gain  from  the 
organization; 

(b)  Must  have  a  voluntary  board;  and 

(c)  Must  have  a  tax  exemption  ruling 
from  the  Internal  Revenue  Service  under 
section  501(c)  of  the  Internal  Revenue 
Code. 

Nonprofit  organization  does  not  include 
a  public  body  or  the  instrumentality  of 
any  public  body. 

Program  means  the  undertaking  by  a 
recipient  with  HUD  assistance  under 
this  part  for  the  construction  or 
substantial  rehabilitation  of  homes  in 
accordance  with  the  requirements  of 
this  part. 

Recipient  means  an  applicant  that 
HUD  approves  as  to  financial 
responsibility  and  that  executes  a  grant 
agreement  with  HUD  to  carry  out  a 
program  under  this  part. 

Rehabilitation  means  labor,  material, 
and  other  costs  of  improving  buildings, 
including  repair  directed  toward  an 
accumulation  of  deferred  maintenance; 
replacement  of  principal  fixtures  and 
components  of  existing  buildings, 
security  devices,  and  improvement 
through  alterations  or  incidental 
additions  to,  or  enhancement  of,  existing 
buildings,  including  improvements  to 
increase  the  efficient  use  of  energy  in 
buildings. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 


Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

Substantial  rehabilitation  means 
rehabilitation  involving  costs  in  excess 
of  60  percent  of  the  maximum  sales 
price  of  the  home,  or  the  rehabilitation 
of  a  vacant,  uninhabitable  structure. 

Unit  of  general  local  government 
means  a  borough,  city,  county,  parish, 
town,  township,  village,  or  other  general 
purpose  political  subdivision  of  a  State. 

§280.10  Waiver. 

Hie  Secretary  of  HUD  may  waive  any 
requirement  of  this  part  that  is  not 
required  by  law,  if  the  Secretary 
determines  that  good  cause  for  waiver 
exists.  Each  waiver  must  be  in  writing 
and  must  be  supported  by 
documentation  of  the  pertinent  facts  or 
grounds. 

Subpart  B— Assistance  Provided 

§280.100  NHOP  assistance. 

(a)  General.  HUD  will  provide 
assistance  in  the  form  of  grants  to 
recipients.  Recipients  may  only  use 
assistance  provided  by  HUD  under  this 
part  to  provide  loans  to  families 
purchasing  homes  constructed  or 
substantially  rehabilitated  in 
accordance  with  an  approved  program. 

(b)  Amount.  The  amount  of  assistance 
provided  to  any  recipient  under  this  part 
shall  not  exceed  $15,000  for  each  home 
purchased  by  an  eligible  family  under 
an  approved  program. 

§280.103  Assistance  under  other  HUD 
programs. 

Except  for  assistance  made  available 
under  the  Community  Development 
Block  Grant  program,  a  recipient’s 
program  is  not  eligible  for  assistance 
under  other  HUD  assistance  programs. 
Dwellings  purchased  under  the  program 
are  eligible  for  mortgage  insurance 
under  section  203(b)  (one-  to  four-family 
home  mortgages),  section  203(k) 
(rehabilitation  of  one-  to  four-family 
homes),  section  221(d)(2)  (low-  and 
moderate-income  families),  section 
234(c)  (condominium  mortgages),  section 
245(a)  (graduated  payment  mortgages), 
and  section  251  (adjustable  rate 
mortgages)  of  the  National  Housing  Act. 

Subpart  C — Program  Eligibility 
Requirements 

§  280.105  Program  size. 

(a)  Number  of  homes.  The  minimum 
number  of  homes  that  must  be 
constructed  or  substantially 
rehabilitated  under  a  program  will 
depend  on  the  number  of  existing 


dwelling  units  that  are  located  in  the 
unit  of  general  local  government  that 
provides  the  greatest  financial  and  other 
contributions  to  the  program.  The 
minimum  number  of  homes  is: 

(1)  250,  if  there  are  more  than  100,000 
existing  dwelling  units  in  the  unit  of 
general  local  government; 

(2)  .25  percent  of  the  number  of 
existing  dwelling  units  in  the  unit  of 
general  local  government,  if  the  number 
of  existing  dwelling  units  in  the  unit  of 
general  local  government  is  between 
20,000  and  100,000;  or 

(3)  50,  if  there  are  less  than  20,000 
existing  dwelling  units  in  the  unit  of 
general  local  government 

(b)  Exception.  HUD  may  waive  the 
program  size  requirement  in  paragraph 
(a)  of  this  section,  if  the  chief  elected 
official  of  the  unit  of  general  local 
government  that  provides  the  most 
financial  and  other  contributions  to  the 
program,  or  the  Governor  of  the  State  in 
which  the  program  is  to  be  located, 
requests  a  waiver  and  certifies,  with 
supporting  documentation,  that  the 
program  size  requirement  will  prevent 
the  State  or  the  unit  of  general  local 
government  from  using  the  program 
effectively.  HUD  will  determine  that  the 
program  size  requirement  would  prevent 
the  effective  use  of  the  program  if: 

(1) (i)  The  projected  market  demand 
for  the  homes  is  insufficient  to  support  a 
program  of  the  size  required; 

(ii)  Structures  cannot  be  made 
available  for  rehabilitation  and  a 
sufficient  amount  of  land  cannot  be 
made  available  for  new  construction,  at 
a  reasonable  cost,  to  support  a  program 
of  the  size  required. 

(iii)  The  financial  and  other 
contributions  available  to  the  program 
are  insufficient  to  support  a  program  of 
the  size  required;  or 

(vi)  The  amount  of  mortgage  financing 
available  is  insufficient  to  support  a 
program  of  the  size  required; 

(2)  The  construction  or  substantial 
rehabilitation  of  a  project  of  the 
proposed  size  will  result  in  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  eligible  for 
assistance  under  this  part.  (Such  cost 
reductions  include  (but  are  not  limited 
to)  economies  of  scale  in  the 
construction  process,  reduced  costs  of 
compliance  with  State  and  local  laws 
and  regulations,  and  reduced  per  unit 
legal,  architectural,  engineering  and 
sales  costs);  and 

(3)  The  program,  by  itself  or  together 
with  improvement  efforts  that  are  or  will 
be  undertaken  in  the  neighborhood  by 
units  of  general  local  government  or 
private  entities,  will  result  in  a 
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substantial  improvement  in  the  overall 
quality  and  long-term  viability  of  the 
neighborhood.  Other  improvement 
efforts  may  include  the  construction  or 
rehabilitation  of  other  structures, 
improvements  to  public  facilities  or 
services,  or  the  expansion  of  private 
enterprise  in  the  neighborhood. 

(c)  Number  of  dwelling  units.  For  the 
purposes  of  this  section,  the  number  of 
existing  dwelling  units  in  the  unit  of 
general  local  government  means  the 
number  of  housing  units  in  the  unit  of 
general  local  government,  as  reported  in 
the  most  recent  decennial  Census.  HUD 
will  use  the  Census  number  unless  the 
applicant  submits  a  revised  estimate 
and  supporting  documentation 
demonstrating  that  the  number  of 
housing  units  has  changed  significantly 
since  the  most  recent  decennial  Census. 

§  280.1 10  Program  location. 

(a)  Census  tract  or  neighborhood 
income  limitations.  All  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  in  Census  tracts,  or  in 
neighborhood  (within  Census  tracts),  in 
which  the  median  family  income  does 
not  exceed  80  percent  of  the  median 
family  income  of  the  area  in  which  the 
program  is  to  be  located.  Median  family 
income  will  be  determined  as  follows: 

(1)  For  the  purpose  of  determining  the 
median  family  income  of  the  area  in 
which  the  program  is  to  be  located,  HUD 
will  use  median  family  incomes  derived 
from  the  most  recent  decennial  Census, 
and  the  areas  established  under  Section 
8  of  the  United  States  Housing  Act  of 
1937. 

(2)  For  the  purpose  of  determining  the 
median  family  income  for  Census  tracts, 
HUD  will  use  the  tract  definitions  and 
median  family  income  data  reported  in 
the  most  recent  decennial  Census, 
unless  the  applicant  demonstrates  that 
the  Census  data  does  not  reflect  the 
current  median  family  income  of  the 
tract.  The  applicant  must  submit 
appropriate  supporting  documentation, 
including  a  revised  estimate  of  median 
family  income  for  the  tract;  an 
explanation  of  the  methods  used  to 
compute  the  revised  estimate;  and  a 
description  of  the  social  and  economic 
changes  causing  the  median  family 
income  change. 

(3)  If  the  homes  are  located  in  a 
Census  tract  that  does  not  meet  the 
median  family  income  requirements,  the 
applicant  may  demonstrate  that  the 
homes  will  be  located  in  a  neighborhood 
(within  a  Census  tract)  that  meets  these 
median  family  income  limitations.  The 
applicant  must  submit  appropriate 
supporting  documentation,  including  an 
estimate  of  the  median  family  income 


for  the  neighborhood;  an  explanation  of 
the  methods  used  to  compute  the 
estimate;  and  a  description  of  the  social 
and  economic  factors  that  cause  the 
median  family  income  for  the 
neighborhood  to  be  less  than  the  median 
family  income  of  the  Census  tract.  In 
computing  neighborhood  median  family 
income,  applicants  should  rely,  to  the 
extent  practicable,  on  block  group  data 
reported  in  the  most  recent  decennial 
Census. 

(b)  Neighborhood  requirements.  (1) 
Except  as  provided  under  paragraph 
(b)(2)  of  this  section,  all  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  in  one  neighborhood  and  must 
be  located  on  contiguous  parcels  of 
land. 

(2)  Homes  constructed  or 
substantially  rehabilitated  under  a 
program  may  be  located  in  up  to  four 
neighborhoods,  each  of  which  consists 
of  contiguous  parcels  of  land,  if  the 
following  requirements  are  met: 

(i)  Each  unit  of  general  local 
government  in  which  the  program  is  to 
be  located  certifies  that  land  cannot  be 
made  available,  at  a  reasonable  cost,  in 
a  single  neighborhood  for  a  program  of 
the  size  required  under  §  280.105. 

(ii)  The  applicant  submits  evidence 
demonstrating  that  construction  or 
substantial  rehabilitation  in  the 
neighborhoods  will  result  in  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  eligible  for 
assistance  under  this  part.  (Such  cost 
reductions  may  include  economies  of 
scale  in  the  construction  process, 
reduced  costs  of  compliance  with  State 
and  local  laws  and  regulations,  and 
reduced  per  unit  legal,  architectural, 
engineering  and  sales  costs). 

(iii)  The  applicant  submits  evidence 
demonstrating  that  the  program,  by  itself 
or  together  with  improvement  efforts 
that  are  or  will  be  undertaken  in  the 
neighborhoods  by  units  of  general  local 
government  or  private  entities,  will 
result  in  a  substantial  improvement  in 
the  overall  quality  and  long-term 
viability  of  the  neighborhoods.  Other 
improvement  efforts  may  include  the 
construction  or  rehabilitation  of  other 
structures,  improvements  to  public 
facilities  or  services,  or  the  expansion  of 
private  enterprise  in  the  neighborhoods. 

(c)  Location  in  MSA.  All  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  within  a  metropolitan  statistical 
area. 

§  280.1 15  Home  quality. 

(a)  Generally.  Except  for 
manufactured  homes,  homes 


constructed  or  substantially 
rehabilitated  under  a  program  must 
comply  with  applicable  local  building 
code  standards.  (If  no  local  building 
code  standards  are  applicable,  the 
homes  must  comply  with  a  nationally 
recognized  model  building  code  (such  as 
the  CBO  One-  and  Two-Family  Dwelling 
Code)  mutually  agreed  upon  by  the 
recipient  and  HUD).  All  such  homes 
must  also  comply  with  the  energy 
performance  requirements  contained  in 
the  minimum  property  standards  under 
24  CFR  Part  200,  Subpart  S. 

(b)  Manufactured  homes. 

Manufactured  homes  under  a  program 
must  comply  with  the  Manufactured 
Homes  Construction  and  Safety 
Standards  in  24  CFR  Part  3280,  the 
installation,  structural,  and  site 
requirements  described  in  24  CFR 
203.43f,  and  the  energy  performance 
requirements  of  24  CFR  200.926d(e). 

Subpart  D— Application  and  Selection 
Procedures 

§  280.200  Notice  of  fund  availability. 

HUD  will  periodically  publish  a 
Notice  Of  Fund  Availability  in  the 
Federal  Register.  The  Notice  will: 

(a)  Explain  how  application  packages 
providing  specific  application 
requirements  and  guidance  may  be 
obtained; 

(b)  Specify  the  place  for  filing 
completed  applications,  and  the  date  by 
which  the  applications  must  be 
physically  received  at  that  location; 

(c)  State  the  amount  of  funding 
available  under  the  Notice; 

(d)  Specify  the  maximum  number  of 
points  that  may  be  awarded  under  each 
of  the  ranking  criterion  described  in 

S  280.220,  and  the  commercial 
construction  cost  indices  and  data  that 
will  be  used  under  ranking  criteria 
described  in  $  280.220(b)  (3)  and  (5). 

(e)  Provide  other  appropriate  program 
information  and  guidance. 

§  280.205  Application  requirements. 

(a)  General.  Applicants  must  submit 
applications  for  assistance  in  the  form 
and  within  the  time  periods  established 
by  HUD. 

(b)  Application  requirements.  At  a 
minimum,  HUD  will  require  applications 
to  include: 

(1)  Applicant  data  (identity,  evidence 
of  eligibility  and  capacity  to  carry  out 
program  activities,  legal  authority  to 
submit  the  application  and  to  participate 
in  the  program,  and  information 
necessary  to  demonstrate  financial 
responsibility). 

(2)  A  description  of  the  proposed 
program,  including: 
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(i)  The  project  location.  The  applicant 
must  identify  the  metropolitan  statistical 
area,  Census  tracts,  neighborhoods,  and 
parcels  of  land  where  the  program  will 
be  located.  The  applicant  must 
demonstrate  that  program  will  be 
located  in  one  neighborhood  or  must 
provide  the  information  necessary  to 
meet  the  requirements  of  $  280.110(b)(2). 

In  addition,  the  application  must  include 
evidence  demonstrating  the  extent  of 
physical  and  economic  blight  in  each 
neighborhood,  must  describe  any 
improvement  efforts  undertaken  or  to  be 
undertaken  by  units  of  general  local 
government  or  private  entities  in  the 
neighborhoods,  and  must  describe  the 
improvements  in  the  quality  and 
viability  of  the  neighborhoods  that  will 
result  from  the  proposed  program  and 
other  efforts  (see  §  280.220(b)(4)). 

(ii)  Number  of  homes.  The  applicant 
must  identify  the  number  of  homes  that 
will  be  constructed  or  substantially 
rehabilitated  under  the  program.  If 
waiver  of  the  program  size  limitation  is 
sought,  the  application  must  include  a 
waiver  request  and  certification  as 
described  in  {  280.105(b). 

(iii)  Architectural  drawings.  The 
application  must  include  architectural 
drawings  of  the  site,  and  floor  plans  for 
display  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program. 

(iv)  Substantial  rehabilitation  and 
construction.  The  application  must 
include  a  description  of  proposed 
construction  and  substantial 
rehabilitation.  If  the  program  involves 
substantial  rehabilitation,  the  applicant 
must  identify  all  existing  structures  that 
will  be  used  in  the  program,  describe  the 
proposed  rehabilitation  activities,  and 
demonstrate  that  the  proposed 
rehabilitation  activities  will  constitute 
substantial  rehabilitation. 

(v)  Compliance  with  home  quality 
standards.  The  applicant  must  certify 
that  the  proposed  program  will  comply 
with  the  home  quality  standards 
contained  in  §  280.115. 

(vi)  Compliance  with  site  control  and 
zoning  requirements.  The  applicant  must 
demonstrate  that  the  project  will  meet 
the  site  control  and  zoning  threshold 
described  at  280.215(b)(7). 

(3)  Project  financial  data.  The 
applicant  must  provide  specific 
information  on  project  costs  and 
financing  including: 

(i)  Total  project  development  costs. 

(ii)  Sources  and  applications  of  all 
funds  that  will  be  used  in  the 
development  of  the  program. 

(iii)  The  source  and  amount  of 
financial  and  other  contributions  to  the 
program.  For  financial  and  other 
contributions  to  the  program  that  will  be 


made  by  entities  other  than  the 
applicant,  the  application  must  provide 
firm  commitments  to  provide  the 
contributions  to  the  program.  The  firm 
commitment  must  demonstrate  the 
source’s  binding  commitment  to  provide 
the  contribution  and  the  date  upon 
which  the  contribution  will  be  made 
available.  The  commitment  may  be 
contingent  upon  the  applicant's 
selection  for  funding  under  this  part. 

(A)  If  “in  kind"  contributions  are 
made  to  the  program,  the  application 
must  include  documentation  supporting 
the  valuation  of  the  property.  If  real 
property  is  contributed,  the  supporting 
documentation  must  include  an 
appraisal,  acceptable  to  HUD,  prepared 
by  a  real  estate  appraiser. 

(B)  If  State  or  local  government 
entities  are  prohibited  from  making  a 
financial  or  other  contribution  to  the 
program  by  State  law,  the  application 
must  identify  the  State  law  prohibiting 
the  contribution. 

(iv)  Projected  annual  budget  for  each 
year  until  program  completion. 

(v)  The  amount  of  assistance 
requested  under  this  part. 

(4)  Need.  The  application  must  include 
evidence  of  the  demand  for  homes  under 
the  proposed  program  in  the 
metropolitan  statistical  area.  Housing 
demand  may  be  demonstrated  with  a 
market  analysis  prepared  by  a  reliable, 
knowledgeable  source.  Applicants  are 
not  required  to  submit  commercially 
prepared  market  studies. 

(5)  A  program  schedule.  The  applicant 
must  submit  an  estimated  schedule  for 
completion  of  the  proposed  program, 
including  the  dates  of  the 
commencement  and  completion  of 
construction  and  substantial 
rehabilitation  of  any  display  homes;  the 
date  that  homes  wiU  first  be  offered  for 
sale;  and  the  dates  of  the 
commencement  and  completion  of 
construction  and  substantial 
rehabilitation  of  nondisplay  homes.  In 
addition,  the  applicant  must  submit 
evidence  that  each  unit  of  local 
government  in  which  the  program  is  to 
be  located  has  approved  of  the  program 
schedule. 

(6)  Home  sales  description.  The 
application  must  describe  the 
applicant’s  home  sales  process, 
including  the  proposed  marketing 
procedures,  procedures  for  determining 
family  eligibility,  a  copy  of  the  proposed 
sales  contract,  the  downpayment 
requirements,  the  projected  sales  price 
of  homes,  and  settlement  procedures. 
The  application  should  indicate  whether 
the  applicant  is  seeking  a  modification 
of  the  family  income  limitations  under 

§  280.315(a). 


(7)  Local  participation.  The  applicant 
must  demonstrate  that  the  local 
consultation  requirements  of 

i  280.215(b)(5)  have  been  met,  and  must 
provide  a  narrative  statement  describing 
the  involvement  of  neighborhood 
residents  in  the  development  of  the 
proposed  program,  the  likelihood  of 
continued  neighborhood  resident 
participation  in  program  activities 
following  selection  of  the  program,  and 
the  planned  employment  of 
neighborhood  residents  in  the 
construction  or  substantial 
rehabilitation  of  the  program. 

(8)  Additional  data. 

(i)  If  the  application  states  that  the 
number  of  housing  units  in  a  unit  of 
general  local  government  has 
significantly  changed  since  the  most 
recent  decennial  Census,  the  applicant 
must  provide  the  additional  information 
described  at  $  280.105(c). 

(ii)  If  the  application  states  that  the 
most  recent  decennial  Census  does  not 
reflect  the  current  median  family  income 
for  a  Census  tract,  the  applicant  must 
provide  the  additional  information 
described  in  §  280.110(a)(2). 

(iii)  If  the  homes  will  be  located  in  a 
Census  tract  that  does  not  meet  the 
median  family  income  requirements  of 
S  280.110(a),  but  the  homes  will  be 
located  in  a  neighborhood  that  does 
meet  these  requirements,  the  applicant 
must  provide  the  additional  information 
described  in  §  280.110(a)(3). 

(9)  Other  data  as  prescribed  by  HUD. 

§  280.207  Other  Federal  requirements. 

The  applicant  (or  recipient)  must 
assure  that  the  following  additional 
requirements  are  met: 

(a)  Nondiscrimination  and  equal 
opportunity.  The  nondiscrimination  and 
equal  opportunity  requirements  that 
apply  to  NHOP  include: 

(1)  The  requirements  of  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 
3601-19)  (Fair  Housing  Act)  and 
implementing  regulations;  Executive 
Order  11063  (Equal  Opportunity  in 
Housing)  and  implementing  regulations 
at  24  CFR  Part  107;  and  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  Part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Distrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  Part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations; 
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(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  Chapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u) 

(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects)  and  implementing 
regulations  at  24  CFR  Part  135; 

(5)  The  requirements  of  Executive 
Order  Nos.  11625, 12432,  and  12138. 
Consistent  with  HUD’s  responsibilities 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities;  and 

(6)  The  affirmative  fair  housing 
marketing  requirements  at  24  CFR  Part 
200,  Subpart  M,  and  the  implementing 
regulations  at  24  CFR  Part  108. 

(7)  Racial  and  ethnic  data  collection 
requirements.  Recipients  must  maintain 
current  and  accurate  data  on  the  race 
and  ethnicity  of  program  beneficiaries. 

(b)  Flood  insurance  purchase 
requirements.  Grants  will  not  be 
provided  to  programs  involving  the 
acquisition  or  rehabilitation  of  a 
building  located  in  an  area  that  has 
be«=n  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  and 
the  regulations  under  that  program  (44 
CFR  Parts  59  through  79);  or 

(2)  Less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards. 

A  recipient  may  not  make  a  loan  under 
this  part  involving  buildings  located  in 
these  areas  unless  flood  insurance  on 
the  structure  is  obtained  by  the 
purchaser  in  compliance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4001  et  seq.). 

(c)  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122  apply  to  the  acceptance 
and  use  of  assistance  by  nonprofit 
organizations.1 

(d)  Lead-based  paint.  (1)  The 
requirements  erf  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  implementing  regulations 
at  24  CFR  Part  35  (except  as  provided  in 
paragraph  (d)(2)  of  this  section  apply  to 
the  program. 

*  These  circulars  are  available  from  the 
Regulations  Division,  HUD,  451  7th  Street,  SW„  Rm. 
10278,  Washington,  DC  20410. 


(2)(i)  This  paragraph  implements  the 
provisions  of  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 

42  U.S.C.  4822,  by  establishing 
procedures  to  eliminate,  as  far  as 
practicable,  the  hazards  of  lead-based 
paint  poisoning  with  respect  to 
structures  for  which  assistance  is 
provided  under  this  program.  This 
paragraph  is  promulgated  under  24  CFR 
35.24(b)(4)  and  provides,  with  respect  to 
the  program,  the  requirements 
prescribed  in  Subpart  C  of  24  CFR  Part 
35.  The  requirements  of  this  paragraph 
apply  to  structures  that  are  occupied  or 
are  expected  to  be  occupied  by  children 
under  seven  years  of  age. 

(ii)  The  following  definitions  apply  to 
this  paragraph  (d); 

Applicable  surface  means  all  interior 
and  exterior  surfaces  of  a  residential 
structure. 

Chewable  surface  means  all  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age,  e.g.,  protruding 
comers,  windowsills  and  frames,  doors 
and  frames,  and  other  protruding 
woodworks. 

Defective  paint  surfaces  means  paint 
on  applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL 
means  excessive  absorption  of  lead:  that 
is,  a  confirmed  concentration  of  lead  in 
whole  blood  of  25  pg/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Lead-based  paint  means  a  paint 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1  mg/cm2. 

(iii)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978,  the  applicant 
must  inspect  the  structure  for  defective 
paint  surfaces  before  it  submits  an 
application.  If  defective  paint  surfaces 
are  found,  treatment  in  accordance  with 
24  CFR  35.24(b)(2)(ii)  is  required. 
Correction  of  defective  surfaces  found 
during  the  inspection  must  be  completed 
before  initial  occupancy  of  the  structure. 

(iv)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978,  if  the  recipient 
is  presented  with  test  results  that 
indicate  that  the  family  purchasing  a 
home  under  the  program  includes  a  child 
under  the  age  of  seven  years  who  has  an 
elevated  blood  lead  level  (EBL),  the 
recipient  must  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  by  a 
State  or  local  health  or  housing  agency, 
or  by  an  association  recognized  by 


HUD.  Lead  content  must  be  tested  by 
using  an  X-ray  flourescence  analyzer 
(XRF)  or  other  method  approved  by 
HUD.  Test  readings  of  1  mg/cm2  or 
higher  using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  with  24  CFR  35.24(b)(2)(ii)  is 
required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  paragraph  (d)(2)(iv)  of  this  section, 
the  recipient  may,  at  its  discretion, 
abate  all  interior  and  exterior  chewable 
surfaces  in  accordance  with  the 
methods  set  out  at  24  CFR  35.24(b)(2)(ii). 

(vi)  The  recipient  must  take 
appropriate  action  to  protect  residents 
of  the  structure  from  hazards  associated 
with  abatement  procedures. 

(vii)  The  recipient  must  keep  a  copy  of 
each  inspection  report  for  at  least  three 
years.  If  a  unit  requires  testing,  or 
treatment  of  chewable  surfaces  based 
on  the  testing,  the  recipient  must  submit 
the  test  results  and,  if  applicable,  the 
certification  of  treatment  to  HUD  which 
shall  retain  the  records  in  the  recipient's 
case  file.  The  records  must  indicate 
which  chewable  surfaces  in  the  units 
have  been  tested  or  treated.  If  records 
establish  that  certain  chewable  surfaces 
were  tested,  or  tested  and  treated,  in 
accordance  with  the  standards 
prescribed  in  this  section,  these  surfaces 
do  not  have  to  be  tested  or  treated  at 
any  subsequent  time. 

(3)  The  applicant  or  recipient, 
however,  must  ensure  that  the  program 
sponsor  carriers  out  all  requirements  in 
accordance  with  the  paragraph,  and 
must  retain  ultimate  responsibility  for 
complying  with  the  requirements  of  this 
paragraph. 

(e)  Conflicts  of  interest.  No  person: 

(1)  Who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  official  of  the  recipient  that 
receives  assistance  under  the  program 
and  who  exercises  or  has  exercised  any 
functions  or  responsibilities  with  respect 
to  activities  trader  the  program  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decisionmaking  process  or  gain 
inside  information  with  regard  to  such 
activities, 

May  obtain  a  personal  or  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  him  or  herself  or  for  those  with 
whom  he  or  she  has  family  or  business 
ties,  during  his  or  her  tenure  or  for  one 
year  thereafter.  The  provisions  of 
paragraph  (e)(1)  of  this  section  do  not 
prohibit  a  non-managerial  and 
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nonsupervisory  employee  who  is 
otherwise  eligible,  from  purchasing  a 
home  under  this  part. 

(f)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  Part  24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(g)  Audit.  Recipients  are  subject  to  the 
audit  requirements  of  OMB  Circular  A- 
110. 2  HUD  may  perform  or  require 
further  and  additional  audits  as  it  finds 
necessary  or  appropriate. 

(h)  Davis-Bacon  Act  The  prevailing 
wage  rate  determinations  under  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a-5) 
do  not  apply  to  the  program. 

§280.210  Selection  process. 

The  selection  process  for  applications 
for  assistance  under  this  part  has  three 
stages: 

(a)  The  threshold  stage  (see  §  280.215); 

(b)  The  ranking  stage  (see  §  280.220d); 
and 

(c)  The  final  selection  stage  (see 
§  280.225). 

§280.215  Threshold  requirements. 

(a)  General.  To  be  eligible  for 
evaluation  under  the  ranking  criteria  set 
out  in  §  280.220,  applications  must  meet 
each  of  the  threshold  criteria  described 
below.  Applications  that  fail  to  meet  all 
threshold  criteria  will  not  be  eligible  for 
assistance  under  this  part. 

(b)  Threshold  criteria.  The  threshold 
criteria  are: 

(1)  Form,  time  and  adequacy  of  the 
application.  The  application  must  be 
filed  in  the  application  form  prescribed 
by  HUD  under  §  280.205,  and  within  the 
time  period  established  by  HUD  in  the 
notice  of  funds  availability  under 

§  280.200. 

(2)  Applicant — (i)  Eligibility  to  receive 
assistance.  The  applicant  must 
demonstrate  that  it  is  a  nonprofit 
organization.  An  applicant  will  meet  this 
threshold  requirement  if  it  demonstrates 
that  it  applied  for  a  tax  exemption  ruling 
from  the  Internal  Revenue  Service  under 
section  501(c)  of  the  Internal  Revenue 
Code  before  the  submission  of  its 
application.  However,  assistance  will 
not  be  provided  until  an  effective  tax 
exemption  ruling  has  been  issued  by  the 
Internal  Revenue  Service. 

(ii)  Financial  responsibility.  The 
applicant  must  demonstrate  its  financial 
responsibility.  In  making  its 
determination  of  financial  responsibility, 


1  This  circular  is  available  from  the  Regulations 
Division,  HUD.  451  7th  Street,  SW.,  Rm.  10276, 
Washington.  DC  20410. 


HUD  will  consider  the  applicant’s 
ability  to  maintain  a  functioning 
accounting  system  for  the  organization 
in  accordance  with  generally  accepted 
accounting  principles. 

(iii)  Capacity.  Each  applicant  must 
demonstrate  that  it  has  the  ability  to 
carry  out  activities  under  the  program 
within  a  reasonable  time  after  execution 
of  the  grant  agreement  with  HUD,  and  in 
a  successful  manner.  In  making  this 
determination,  HUD  will  consider  the 
extent  and  quality  of  the  applicant’s 
past  experience  in  developing  or 
administering  programs  similar  to  the 
proposed  program.  HUD  will  also 
consider  the  ability  of  applicant’s 
personnel  to  perform  administrative, 
managerial,  and  operational  functions 
necessary  to  the  successful  development 
and  administration  of  the  proposed 
program. 

(iv)  Legal  authority.  Each  applicant: 

(A)  Must  demonstrate  that  it  has  the 
legal  authority  to  participate  in  the 
program  and  to  carry  out  activities  in 
accordance  with  program  requirements, 
and  the  requirements  of  other  applicable 
Federal  law. 

(B)  Must  certify  that  a  resolution, 
motion,  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  by 
its  governing  body,  authorizing  the 
submission  of  the  application  under  this 
part. 

(3)  Program  eligibility.  The  applicant 
must  demonstrate  that  the  program 
meets  the  program  size,  location  and 
home  quality  requirements  described 
under  Subpart  C  of  this  part,  and  that 
the  sales  contract  will  meet  the 
requirements  described  at  §  280.320. 

(4)  Need.  The  applicant  must 
demonstrate  that  there  is  a  demand  for 
homes  in  the  metropolitan  statistical 
area  among  eligible  purchasers  and  that 
this  demand  is  sufficient  to  ensure  the 
sale  of  all  homes  constructed  or 
substantially  rehabilitated  under  the 
program. 

(5)  Local  consultation  requirements. 

(i)  The  applicant  must  demonstrate  that 
is  has  consulted  with,  and  received  the 
support  of,  residents  of  the 
neighborhood  in  which  the  program  is  to 
be  located.  At  a  minimum,  the  applicant 
must  demonstrate  that  it  provided  a 
description  of  the  program  to  the 
residents  of  the  neighborhood  and 
requested  their  comments  on  the 
proposal.  The  method  used  by  the 
applicant  to  furnish  information  to  the 
residents  must  be  designed  to  ensure 
that  all  residents  receive  actual  or 
constructive  notice  of  the  program 
description  and  the  request  for 
comments.  Support  of  the  residents  may 
be  demonstrated  by  such  documents  as 
a  summary  of  all  comments  received  to 


the  request,  the  transcript  of  any  public 
meeting,  and  affidavits  of  support 
submitted  by  local  residents  of  the 
neighborhood. 

(ii)  The  applicant  must  also  submit  a 
written  statement  signed  by  the  chief 
elected  official  of  each  unit  of  general 
local  government  in  which  the  program 
is  to  be  located,  stating  that  the  unit  of 
general  local  government  approves  of 
the  proposed  program. 

(6)  Financial  feasibility  of  the 
program.  The  applicant  must 
demonstrate  that  the  proposed  program 
is  financially  feasible.  In  determining 
financial  feasibility,  HUD  will  consider 

(i)  The  sources  and  amounts  of 
financial  or  other  resources  that  will  be 
used  to  carry  out  the  program  (including 
the  availability  of  financial  and  other 
contributions  to  the  program);  and 

(ii)  The  total  projected  program  costs. 

(7)  Siting  and  zoning.  Applicants  must 
meet  the  following  siting  and  zoning 
requirements  at  the  time  of  the 
application: 

(i)  The  applicant  must  demonstrate 
that  it  has  control  of  the  site  involved. 
The  applicant  must  demonstrate  that  it 
owns  or  has  an  option  to  purchase  the 
properties  involved,  or  has  a  long-term 
lease  or  has  an  option  on  a  long-term 
lease  on  such  properties. 

(ii)  The  applicant  must  demonstrate 
that  the  proposed  use  of  the  site  is 
permissible  under  applicable  zoning 
ordinances  and  regulations;  or  provide  a 
statement  describing  the  proposed 
actions  necessary  to  make  the  use  of  the 
site  permissible  under  applicable  zoning 
ordinances  and  regulations,  and 
demonstrate  that  there  is  a  reasonable 
basis  to  believe  that  the  proposed 
zoning  actions  will  be  completed 
successfully  within  four  months 
following  the  submission  of  the 
application. 

(8)  Environmental  review,  (i)  HUD 
will  assess  the  environmental  effects  of 
each  application  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321),  HUD’s 
implementing  regulations  at  24  CFR  Part 
50,  and  the  Coastal  Barriers  Resources 
Act  of  1982  (16  U.S.C.  3601).  Any 
application  that  requires  an 
Environmental  Impact  Statement  (EIS) 
(generally,  those  applications  that  HUD 
determines  would  have  a  significant 
impact  on  the  human  environment,  in 
accordance  with  the  environmental 
assessment  procedures  at  24  CFR  Part 
50,  Subpart  E)  will  not  be  eligible  for 
assistance  under  this  part. 

(ii)  The  environmental  review  may 
reveal  information  not  contained  in  the 
application  that  may  have  relevance  to 
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the  selection  process.  HUD  will  consider 
such  relevant  information  under  the 
appropriate  threshold  and  ranking 
criteria. 

§  280.220  Ranking  criteria. 

(a)  In  general.  Applications  that  fulfill 
each  of  the  threshold  requirements  of 

§  280.215  will  be  assigned  a  rating  score 
and  will  be  placed  in  ranked  order, 
based  upon  the  criteria  described  in 
paragraph  (b)  of  this  section.  The 
number  of  points  that  will  be  awarded 
under  each  ranking  criterion  will  be 
announced  in  the  Notice  Of  Fund 
Availability  under  §  280.200. 

(b)  Criteria.  The  ranking  criteria  are: 

(1)  Contributions  of  land,  (i)  HUD  will 
consider  the  extent  to  which  public  and 
private  entities  will  contribute  land 
necessary  to  make  the  program  feasible. 
To  be  considered  under  this  criterion, 
the  contribution  of  land  must  meet  the 
definition  of  financial  and  other 
contributions  to  the  program  as 
described  in  §  280.5. 

(ii)  For  the  purposes  of  this  criterion, 
land  is  necessary  to  the  feasibility  of  the 
program  if  the  land  is  used  to  provide 
individual  lots  for  homes  constructed  or 
substantially  rehabilitated  under  the 
program.  Other  contributions  of  land, 
such  as  land  that  will  be  used  for  parks, 
green  spaces,  or  lots  to  support 
community  facilities,  are  not  necessary 
to  the  feasibility  of  the  program  and  will 
not  be  considered  under  this  criterion. 
Such  contributions,  however,  may  be 
considered  if  the  requirements  of 
paragraph  (b)(2)  of  this  section  are  met. 

(iii)  HUD  will  award  the  maximum 
number  of  points  to  applications  that 
involve  programs  for  which  all  land 
necessary  to  the  feasibility  of  the 
program  will  be  contributed  from  such 
sources. 

(2)  Other  contributions.  HUD  will 
consider  the  extent  to  which  financial 
and  other  contributions  to  the  program 
will  reduce  the  cost  to  families 
purchasing  homes  constructed  or 
substantially  rehabilitated  under  the 
program.  (Donations  of  land  will  not  be 
considered  under  this  criterion  to  the 
extent  that  such  donations  are 
considered  under  paragraph  (b)(1)  of 
this  section.)  HUD  will  assign  the 
maximum  number  of  points  under  this 
criterion  to  applications  that  involve 
financial  and  other  contributions  to  the 
program  that  will  result  in  the  greatest 
reduction  in  purchase  price  and  carrying 
charges  to  families  purchasing  homes 
constructed  or  substantially 
rehabilitated  under  the  program. 

(3)  Cost  effectiveness.  HUD  will 
consider  the  degree  to  which  each 
program  will  produce  the  maximum 
number  of  homes  for  the  least  amount  of 


assistance  under  this  part,  taking  into 
consideration  cost  differences  among 
different  metropolitan  statistical  areas. 
For  each  application,  HUD  will: 

(i)  Adjust  the  amount  of  requested 
assistance  to  eliminate  cost  differences 
between  metropolitan  statistical  areas 
by  applying  a  commercial  construction 
cost  index  selected  by  HUD  and 
announced  in  the  Notice  Of  Fund 
Availability  under  §  280.200;  and 

(ii)  Divide  the  adjusted  assistance  by 
the  number  of  homes  to  be  constructed 
or  substantially  rehabilitated  under  the 
program. 

Applications  that  have  the  smallest 
adjusted  assistance  average  will  receive 
the  maximum  number  of  points  under 
this  criterion. 

(4)  Neighborhood  blight,  (i)  HUD  will 
consider  the  degree  of  the  physical  and 
economic  blight  in  the  neighborhoods  in 
which  the  program  is  located.  In 
determining  the  degree  of  physical 
blight,  HUD  will  consider  the  condition 
(but  not  the  age)  of  existing  housing, 
other  buildings,  and  the  infrastructure  in 
the  neighborhoods.  In  assessing  the 
degree  of  economic  blight,  HUD  will 
consider  such  factors  as  the 
unemployment  rate,  median  family 
income  and  crime  rate  in  the 
neighborhoods.  HUD  will  assign  the 
maximum  number  of  points  under  this 
factor  to  applications  that  demonstrate 
the  greatest  degree  of  physical  and 
economic  blight 

(ii)  HUD  will  also  consider  the  impact 
that  the  proposed  program,  by  itself  or 
together  with  improvement  efforts  that 
are  or  will  be  undertaken  in  the 
neighborhoods  by  units  of  general  local 
government  or  private  entities,  will  have 
upon  the  quality  and  viability  of  the 
neighborhoods.  Other  improvement 
efforts  may  include  fire  construction  or 
rehabilitation  of  other  structures, 
improvements  to  public  facilities  or 
services,  or  the  expansion  of  private 
enterprise  in  the  neighborhoods.  HUD 
will  assign  the  maximum  number  of 
points  under  this  factor  to  applications 
that  demonstrate  that  the  program,  by 
itself  or  together  with  other 
improvement  efforts,  will  result  in  a 
substantial  improvement  in  the  overall 
quality  and  long-term  viability  of  the 
neighborhood. 

(5)  Construction  cost.  HUD  will 
consider  the  degree  to  which  the 
applicant  will  use  construction  or 
rehabilitation  methods  that  will  reduce 
the  cost  per  square  foot  for  the  proposed 
program  below  the  average  construction 
cost  per  square  foot  in  the  metropolitan 
statistical  area  involved.  HUD  will 
determine: 


(i)  The  average  construction  cost  per 
square  foot  in  the  metropolitan 
statistical  area  of  the  proposed  program 
by  referring  to  a  commercially  available 
publication  issuing  construction  cost 
data  for  the  metropolitan  statistical  area 
(the  construction  cost  publication  will 
be  selected  by  HUD  and  announced  in 
the  notice  of  fund  availability  under 

§  280.200);  and 

(ii)  The  average  construction  or 
rehabilitation  cost  per  square  foot  of  the 
program  (as  adjusted  for  cost  reductions 
that  are  attributable  solely  to  financial 
and  other  contributions  to  the  program). 
HUD  will  award  the  maximum  number 
of  points  under  this  criterion  to  the 
applications  in  which  the  average 
adjusted  cost  per  square  foot  for  the 
program  is  the  smallest  percentage  of 
the  average  construction  cost  per  square 
foot  in  the  metropolitan  statistical  area. 

(6)  Local  resident  involvement  HUD 
will  consider  the  degree  to  which  the 
program  provides  for  the  involvement  of 
local  residents  of  the  neighborhood  in 
the  planning  and  construction  or 
substantial  rehabilitation  of  homes. 
Under  this  criterion,  HUD  will  consider: 

(i)  The  extent  to  which  residents  of 
the  neighborhood  will  be  employed  in 
the  construction  and  substantial 
rehabilitation  of  homes  in  the  program; 

(ii)  The  extent  to  which  local 
residents,  individually  or  through 
membership  in  local  organizations,  have 
advised  or  assisted  the  applicant  in  the 
development  of  the  proposed  program, 
or  have  participated  on  committees  or 
governing  boards  of  the  applicant 
involved  in  the  development  of  the 
proposed  program;  and 

(iii)  The  likelihood  of  continued 
participation  by  local  residents  in 
program  activities  following  selection. 
The  maximum  number  of  points  under 
this  criterion  will  be  awarded  to 
applicants  that  demonstrate:  A 
commitment  to  employ  a  significant 
number  of  local  residents  in  the 
construction  or  substantial 
rehabilitation  of  homes  in  the  program;  a 
significant  past  commitment  by  local 
residents  to  the  development  of  the 
program;  and  a  strong  likelihood  that 
this  level  of  commitment  to  the  program 
will  continue  through  program 
completion. 

(c)  Exception.  If  State  or  local 
governmental  entities  are  prohibited  by 
State  law  from  making  a  financial  or 
other  contribution  to  a  program  and  the 
contribution  would  be  eligible  for 
consideration  under  the  criterion 
described  at  paragraph  (b)(1)  or  (2)  of 
this  section,  HUD  will  not  penalize  an 
applicant  under  the  ranking  process  for 
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the  lack  of  such  contribution  to  the 
program. 

§280.225  Final  selection. 

In  the  final  stage  of  the  selection 
process,  the  highest-ranked  applications 
will  be  considered  for  final  selection  in 
accordance  with  their  rank  order,  as 
determined  under  §  280.220.  If  the 
highest-ranked  applications  involve 
programs  that  predominantly  serve  one 
geographic  area,  HUD  may  substitute 
one  or  more  other  highly-ranked 
applications  to  ensure  reasonable 
geographic  variety  in  the  program.  Upon 
completion  of  final  selection,  HUD  will 
notify  each  successful  applicant  of  its 
selection.  HUD  will  also  notify  each 
unsuccessful  applicant  that  it  has  not 
been  selected,  and  will  provide  the 
unsuccessful  applicant  with  an 
explanation  for  the  denial  of  the 
application. 

Subpart  E— Program  Operation 

§  280.300  Obligation  of  funds. 

When  HUD  selects  an  application  for 
funding,  will  obligate  sufficient  amounts 
for  a  grant  to  cover  the  aggregate 
amount  of  the  loans  proposed  under  the 
selected  program. 

§  280.303  Grant  agreement. 

(a)  General.  The  recipient’s 
responsibilities  under  NHOP  will  be 
incorporated  in  a  grant  agreement 
executed  by  HUD  and  the  recipient. 

(b)  HUD  Monitoring.  HUD  will 
monitor  the  recipient’s  performance  to 
determine  whether  the  recipient  is 
complying  with  the  requirements  of  the 
grant  agreement.  HUD  will  rely  on  such 
data  as  information  obtained  from  the 
recipient's  records  and  reports,  findings 
from  on-site  monitoring  and  audit 
reports. 

§  280.305  Minimum  participation. 

The  recipient  may  not  begin  the 
construction  or  substantial 
rehabilitation  of  homes  until  25  percent 
of  the  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes  and  the  downpayments  required 
under  §  280.320(b)  are  made.  However, 
the  recipient  may  construct  and 
substantially  rehabilitate  homes  for  the 
purpose  of  display  to  potential 
homeowners.  The  maximum  number  of 
display  homes  is  limited  to  five  percent 
of  the  number  of  homes  to  be 
constructed  or  substantially 
rehabilitated  under  the  program,  or  three 
homes,  where  the  program  involves  less 
than  60  homes. 


§  280415  Eligible  purchasers. 

(a)  Income  limitations.  (1)  Each  family 
purchasing  a  home  constructed  or 
substantially  rehabilitated  under  a 
program  must  have  a  family  income  on 
the  date  of  purchase  that  does  not 
exceed  the  higher  of  the  following: 

(1)  The  median  family  income  for  the 
metropolitan  statistical  area  in  which 
the  program  is  located.  At  any  time 
during  the  development  of  the  program, 
the  recipient  may  request  HUD  to 
modify  this  family  income  requirement. 
To  obtain  a  modification,  the  recipient 
must  submit  a  request  by  a  unit  of 
general  local  government  in  which  the 
program  is  located,  and  supporting 
documentation  demonstrating  to  HUD 
that  such  action  is  necessary  to  achieve 
or  maintain  neighborhood  stability.  If  a 
modification  is  granted,  HUD  may 
permit  up  to  15  percent  of  the  families 
that  purchase  homes  under  this  part,  to 
have  a  family  income  on  the  date  of 
purchase  that  is  between  100  and  115 
percent  of  the  median  family  income  for 
the  metropolitan  statistical  area. 

(ii)  The  national  median  income. 

(2)  For  the  purpose  of  determining  the 
median  family  income,  the  recipient 
must  use  the  median  family  income  for 
the  nation  and  the  metropolitan 
statistical  area,  as  established  by  HUD 
from  the  most  recent  decennial  Census. 
Family  income  is  the  annual  income  as 
computed  in  accordance  with  24  CFR 
813.106. 

(b)  Homeownership.  No  member  of  a 
family  purchasing  a  home  constructed  or 
substantially  rehabilitated  under  the 
program  may  have  owned  a  home  at  any 
time  during  the  three  years  before  the 
date  of  purchase. 

§  280.320  Sales  contract  and 
downpayment  requirements. 

(a)  Sales  contract.  The  recipient  and 
each  family  purchasing  a  home 
constructed  or  substantially 
rehabilitated  under  the  program  must 
execute  a  sales  contract.  The  sales 
contract  shall  contain  appropriate  terms 
and  conditions  covering  the  purchase  of 
the  home  and  must  contain: 

(1)  The  downpayment  provisions 
described  in  paragraph  (b)  of  this 
section; 

(2)  The  repayment  provisions 
described  at  §  280.330  of  this  part. 

(3)  Such  other  terms  and  conditions  as 
HUD  may  require. 

(b)  Downpayment.  Each  family 
purchasing  a  home  constructed  or 
substantially  rehabilitated  under  the 
program  must  provide  a  downpayment. 
A  governmental  entity  or 
instrumentality  may  not  provide  funds 
for  the  family’s  downpayment. 


(1)  Amount  The  amount  of  the 
downpayment  must  be  equal  to  10 
percent  of  the  sales  price  of  the  home 
except: 

(1)  The  recipient  may  require  a 
downpayment  that  is  greater  than  10 
percent  of  the  sales  price  of  the  home,  if 
the  recipient  has  determined  that  a 
higher  downpayment  is  appropriate. 

(ii)  The  recipient  may  require  a 
downpayment  that  is  less  than  10 
percent  of  the  sales  price  of  the  home,  if 
the  first  mortgage  on  the  home  is  to  be 
held  by  a  State  or  a  unit  of  general  local 
government  under  a  home  loan  program 
provided  by  the  State  or  unit  of  general 
local  government,  and  the  program 
provides  for  a  lower  downpayment. 

(2)  Date  of  downpayment.  The 
downpayment  must  be  made  on  the  date 
required  by  the  recipient  Under 

§  280.305,  however,  no  construction  or 
rehabilitation  may  be  begun  until  at 
least  25  percent  of  the  homes 
constructed  or  substantially 
rehabilitated  under  the  program  are 
contracted  for  sale  to  purchasers  who 
intend  to  live  in  the  homes  and  the 
downpayments  are  made. 

(3)  Interest.  The  recipient  shall  deposit 
the  downpayment  in  an  account  with  a 
federally-insured  bank  or  saving  and 
loan  institution.  The  recipient  shall  pay 
interest  on  the  downpayment  to  the 
family  from  the  date  that  downpayment 
is  made  through  the  date  of  settlement, 
at  the  actual  rate  of  interest  earned  on 
the  account  Under  no  circumstances 
may  the  interest  rate  paid  to  the  family 
be  lower  than  the  lowest  rate  of  interest 
paid  on  time  savings  deposits  with  a 
federally-insured  bank  or  savings  and 
loan  institution  conducting  business 
within  the  metropolitan  statistical  area 
in  which  the  program  is  located. 

§  280.322  Loan  requirements. 

(a)  Loan  requirements.  A  loan  made 
to  a  family  purchasing  a  home 
constructed  or  substantially 
rehabilitated  under  the  program: 

(1)  Must  be  secured  by  a  second 
mortgage  held  by  HUD  on  the  property 
involved; 

(2)  May  not  exceed  $15,000; 

(3)  May  not  bear  interest; 

(4)  Is  repayable  to  HUD  upon  the  sale, 
lease,  or  other  transfer  of  the  property. 

(5)  Must  be  applied  by  the  family  to 
the  purchase  price  of  the  home. 

(6)  May  not  be  used  by  the  family  to 
provide  the  downpayment  required 
under  §  280.230. 

(7)  Is  subject  to  such  other  terms  and 
conditions  as  HUD  may  require. 

(b)  Reimbursement  of  recipient 
Within  30  days  after  the  date  of 
purchase  of  a  home  with  a  loan  under 
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this  part.  HUD  will  provide  the  recipient 
with  an  amount  equal  to  the  amount  of 
the  loan. 

§  280.330  Repayment  of  loan. 

(a)  Repayment .  A  family  purchasing  a 
home  with  a  loan  under  this  part  must 
repay  the  loan  to  HUD,  if  the  family 
sells,  leases,  or  transfers  any  interest  in 
the  property.  If  the  family  refinances  the 
first  mortgage  and  the  refinancing  is 
unrelated  to  a  sale,  equity  withdrawal, 
lease  or  transfer  of  an  interest  in  the 
property,  the  family  will  not  be  required 
to  repay  the  loan.  If  the  refinancing  of 
the  first  mortgage  involves  an  equity 
withdrawal,  the  family  will  be  required 
to  repay  the  loan  to  HUD  to  the  extent 
of  the  withdrawal.  To  the  extent  that 
repayment  is  not  required  as  a  result  of 
refinancing,  the  second  mortgage  held 
by  HUD  on  the  property  will  remain  in 
force  until  the  loan  is  repaid  in  full. 

(b)  HUD-approval.  (1)  The  family  may 
request  HUD  approval  of  a  sale  or  other 
transfer  of  the  property  without  full 


repayment.  Approval  will  be  granted  if 
HUD  determines  that  an  undue  hardship 
will  result  from  the  application  of  the 
repayment  requirement.  HUD  will  make 
this  finding  only  if  the  proceeds  of  the 
transaction  are  insufficient  to  repay  the 
loan  amount  in  full.  Approval  will  be 
granted  only  to  the  extent  that  the 
proceeds  of  the  transaction  are 
insufficient  to  repay  the  loan  in  full. 
HUD  will  not  approve  the  lease  of  a 
home  without  repayment. 

(2)  To  the  extent  that  HUD  approves  a 
sale  or  transfer  without  repayment,  the 
second  mortgage  held  by  HUD  on  the 
property  will  remain  in  force  until  the 
loan  is  repaid  in  full. 

§  280.225  Funding  amendments  and 
deobligation  of  funds. 

(a)  Increases.  After  the  initial 
obligation  of  funds,  HUD  will  not  make 
any  upward  revisions  to  the  amount 
obligated. 

(b)  Deobligation.  (1)  HUD  may 
deobligate  amounts: 


(1)  If  the  amount  of  the  loans  provided 
under  the  program  are  less  than  the 
amount  of  the  loans  anticipated  in  the 
application;  or 

(ii)  If  the  recipient  fails  to  carry  out 
activities  under  the  program  within  a 
reasonable  time  after  selection; 

(2)  If  as  a  result  audit,  HUD 
determines  that  the  recipient  has 
expended  funds  for  uses  that  are 
ineligible  under  this  part,  HUD  may 
adjust  or  deobligate  funding  amounts,  as 
appropriate,  to  recover  the  ineligible 
costs. 

(3)  The  grant  agreement  may  set  forth 
in  detail  other  circumstance  under 

-  which  funds  may  be  deobligated,  and 
other  sanctions  may  be  imposed. 

Dated:  July  8, 1988. 

James  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 

[FR  Doc.  88-25730  Filed  11-7-88;  8:45  ami 
BILLING  CODE  4210-27-M 


Federal  Register  /  Vol.  53,  No.  218  /  Tuesday,  November  8, 1988  /  Notices 


45231 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-88-888;  FR-2514] 

Delegation  of  Authority  with  Respect 
to  the  Nehemiah  Housing  Opportunity 
Grants  Program 

agency:  Office  of  the  Secretary,  HUD. 

action:  Notice  of  concurrent  delegation 
of  authority. 

summary:  The  Nehemiah  Housing 
Opportunities  Program  was  authorized 
by  Title  VI  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5, 
1988).  This  notice  delegates  to  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner,  the  Secretary’s  power 
and  authority  with  respect  to  this 
program,  subject  to  specified  exceptions. 

effective  date:  This  notice  is  effective 
on  July  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Morris  Carter,  Director,  Single  Family 
Development  Division,  Office  of  Insured 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  telephone  (202)  755-8720.  This  is 
not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION:  This 
notice  states  the  scope  of  authority 
given  to  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  and  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
for  the  Nehemiah  Housing  Opportunities 
Program.  All  of  the  Secretary’s  authority 
with  respect  to  this  program  is 
delegated,  except  the  power  to  sue  and 
be  sued.  The  authority  delegated 
includes  the  authority  to  redelegate  to 
employees  of  the  Department,  except  for 
the  authority  to  issue  rules,  regulations 
and  guidelines  under  the  program. 

Nehemiah  Housing  Opportunities 
Program  is  a  new  program  authorized  by 
Title  VI  of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L  100- 
242,  approved  February  5, 1988). 
Proposed  rules  for  the  operation  of  the 
program  are  published  elsewhere  in 
today’s  issue  of  the  Federal  Register. 
Accordingly,  the  Secretary  delegates  as 
follows: 

Section  A.  Authority  Delegated 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  are  authorized 
individually  to  exercise  the  power  and 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 
the  Nehemiah  Housing  Opportunities 


Program  as  authorized  in  Title  VI  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100-242,  approved 
February  5, 1988),  except  as  indicated  in 
section  B.  below.  This  includes  the 
authority  to  issue  or  waive  rules, 
regulations  or  guidelines  under  the 
program. 

Section  B.  Authority  Excepted 

There  is  excepted  from  the  authority 
delegated  under  Section  A,  the  power  to 
sue  and  be  sued. 

Section  C.  Authority  to  Redelegate 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  are  authorized, 
individually,  to  redelegate  to  employees 
of  the  Department  any  of  the  power  and 
authority  delegated  under  Section  A, 
and  not  excepted  under  Section  B  of  this 
delegation.  In  addition,  the  Assistant 
Secretary  and  the  General  Deputy 
Assistant  Secretary  are  not  authorized 
to  redelegate  the  authority  to  issue  or 
waive  rules,  regulations  or  guidelines 
under  the  Program. 

(Sec.  7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)) 
Dated:  July  8, 1988. 

Carl  D.  Covitz, 

Acting  Secretary. 

[FR  Doc.  88-25729  Filed  11-7-88;  8:45  am) 
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